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THOMAS ROOKS vs. JAMES P. MOORE. 


Turpentine trees are the subject of lease. 

Where A. let turpentine trees to B., and was by the contract to receive a share of the 
crop made by him :—Held, that A. cannot maintain trover for a conversion of the tur- 
pentine, before a division. 


Tis was an action of TROvER, brought to recover the value 
of eight barrels of turpentine. On the trial before his Honor, 
Judge CaLpWELL, at New Hanover Special Court, in June 1852, 
the case was as follows: The plaintiff being the owner of a 
tract of land on which were pine trees cut for the purpose of dip- 
ping turpentine, agreed with one Black that he might cultivate 
the trees and dip the turpentine, and have the boxes for a year— 
Black promising to pay him therefor one-fourth of the turpentine, 
and to apply the residue to the satisfaction of a debt for which the 
plaintiff was bound as his surety. During the year, and after 
Black had dipped out eight barrels, which were in the woods 
where they were filled, the defendant caused them to be seized 
under an execution in his favor against Black, and converted 
them. The plaintiff contended that, upder the agreement, he 
had such property in the turpentine, as it was gathered, as’entitled 
him to maintain trover for it—Black being a tere laborer for him: 
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His Honor thought otherwise, and instructed the jury that it was 
a case of renting, in which none of the turpentine was the pro- 
perty of the plaintiff until after a division; and Black’s under- 
taking to make a certain application of the proceeds, did not alter 
the case. There was a verdict for the defendant, rule for a new 
trial discharged, and the plaintiff appealed. 


J. Hi. Bryan, for the plaintiff. : 
No Counsel for the defendant. 


Pearson, J. If Black was a hireling, whose wages were to 
be paid by an allowance of a certain part of the turpentine made 
by him, then the whole of the turpentine belonged to the plain- 
tiff, until he delivered over to Black his share, as wages. 

If Black was‘a lessee of the trees for one year, and, by way of 
rent, was to deliver to the plaintiff.one-fourth of the turpentine 
made, then the whole belonged to Black until he delivered over 
to the plaintiff his share, as rent. 

The case states, that the ‘plaintiff agreed with Black that he 
might cultivate the trees and dip the turpentine, and have the bores 

Sor a year; and Black promised to pay him therefor one-fourth of 
the turpentine.’? This is clearly a lease for one year, provided 
turpentine trees can be leased. ‘That is the question in the case. 

The authorities cited in Bacon’s Abrid., title ‘‘ Leases and 
terms for years,’’ leave no doubt on this question. So, under title 
«« Ejectment,” it is said ejectment lies pro prima tonsura; that is, 
if a man has a grant of the first grass that grows on the land every 
year, he may recover, in ejectment; for the first grass or prima 
tonsura is the best. profit, and, therefore, he that hath it shall be 
esteemed the proprietor of the land itself—for the after grass or 
feeding is in the nature of commonage. So, ejectment lies pro 
herbagia, because the herbage is the most signal profit of the soil, 
and the grantee hath a right at all times to enter and take it, But 
ejectment doth not lie de pannagio, ‘‘ because this is only the masts 
that fall from trees, which the swine feed on, and not part of 
the soil, as the herbage js.’’ 'These positions are settled by many 
cases there cited. 

It may be that the privilege of picking up pine knots, to be 
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burnt into tar, has the same relation to the right of cultivating the 
trees for turpentine that pannagio, or the privilege of taking the 
ma that falls, has to the right to take the herbage. However 
this may be, it is clear that the right to cultivate the trees for tur- 
pentine is the “m6st signal and best part of the land,’ fit for 
that purpose, and consequently, he that hath it is esteemed the 
proprietor of the land, for the time necessary to cultivate and 
take it away; and the right to bring ejectment implies that it is the 
subject of lease. 

It was said by Mr. Bryan, that the plaintiff and Black were 
tenants in common. We did not clearly see the ground upon 
which he took this position; but even if it were so, the plaintiff 
cannot maintain trover; for to maintain that action between ten- 
ants in common, it is necessary to show a destruction of the pro- 
perty, or some act tantamount to a destruction. Here there was 
a mere conversion by the defendant, claiming under Black. 


Per Curiam. Judgment affirmed. 








‘ 


NEHEMIAH TINDELL vs. MIAL WALL. 


The service of an attachment in the hands of a garnishee, creates a lien on the debt or 
money due by him to the debtor, so that he cannot, by payment to the debtor, subse- 
quent thereto, discharge himself from liability. 

Therefore, where the garnishee, in his garnishment, admits’ his indebtedness to the de 
fendant in the attachment, and subsequently thereto his agent pays the debt so admitted 
to be due by him, the plaintiff is nevertheless entitled to have the debt condemned im 
the hands of the garnishee to satisfy his demand. 

Nor is it any defence to the garnishee, that before he was summoned, his agent had no- 
tice from a third person not to pay the debt, as the plaintiff had threatened, or was 
about to sue out an attachment. 


Tue defendant was summoned as gamishee on the 24th De- 
cember, 1849, under an attachment of the same date, sued out at 
the instance of the plaintiff against one Henry Adcock residing in 
Mississippi, and returnable to the January Term, 1850, of Anson 
County Court. The defendant, in his answer, stated in substance: 
That he was indebted to.Adcock in the sum of $150; but that on 
the Sth November preceding, his brother, Edwin Wall, also a 
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His Honor thought otherwise, and instructed the jury that it was 
a case of renting, in which none of the turpentine was the pro- 
perty of the plaintiff until afier a division; and Black’s under- 
taking to make a certain application of the proceeds, did not alter 
the case. There was a verdict for the defendant, rule for a new 
trial discharged, and the plaintiff appealed. 


J. H. Bryan, for the plaintiff. 
No Counsel for the defendant. 


Pearson, J. If Black was a hireling, whose wages were to 
be paid by an allowance of a certain part of the turpentine made 
by him, then the whole of the turpentine belonged to the plain- 
tiff, until he delivered over to Black his share, as wages. 

If Black was a lessee of the trees for one year, and, by way of 
rent, was to deliver to the plaintiff.one-fourth of the turpentine 
made, then the whole belonged to Black until he delivered over 
to the plaintiff his share, as rent. 

The case states, that the ‘ plaintiff agreed with Black that he 
might cultivate the trees and dip the turpentine, and have the bores 
Sor a year; and Black promised to pay him therefor one-fourth of 
the turpentine.’? This is clearly a lease for one year, provided 
turpentine trees can be leased. ‘That is the question in the case. 

The authorities cited in Bacon’s Abrid., title ‘‘ Leases and 
terms for years,’’ leave no doubt on this question. So, under title 
«« Ejectment,’ it is said ejectment lies pro prima tonsura; that is, 
if a man has a grant of the first grass that grows on the land every 
year, he may recover in ejectment; for the first grass or prima 
tonsura is the best profit, and, therefore, he that hath it shall be 
esteemed the proprietor of the land itself—for the after grass or 
feeding is in the nature of commonage. So, ejectment lies pro 
herbagia, because the herbage is the most signal profit of the soil, 
and the grantee hath a right at all times to enter and take it. But 
ejectment doth not lie de pannagio, ‘‘ because this is only the masts 
that fall from trees, which the swine feed on, and not part of 
the soil, as the herbage js.’’ ‘These positions are settled by many 
cases there cited. 

It may be that the privilege of picking up pine knots, to be 
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burnt into tar, has the same relation to the right of cultivating the 
trees for turpentine that pannagio, or the privilege of taking the 
mat that falls, has to the right to take the herbage. However 
this may be, it is clear that the right to cultivate the trees for tur- 
pentine is the “‘ most signal and best part of the land,’ fit for 
that purpose, and consequently, he that hath it is esteemed the 
proprietor of the land, for the time necessary to cultivate and 
take it away; and the right to bring ejectment implies that it is the 
subject of lease. 

It was said by Mr. Bryan, that the plaintiff and Black were 
tenants in common. We did not clearly see the ground upon 
which he took this position; but even if it were so, the plaintiff 
cannot maintain trover; for to maintain that action between ten- 
ants in common, it is necessary to show a destruction of the pro- 
perty, or some act tantamount to a destruction. Here there was 
a mere conversion by the defendant, claiming under Black. 


Per Curiam. Judgment affirmed. 


NEHEMIAH TINDELL vs. MIAL WALL. 


The service of an attachment in the hands of a garnishee, creates a lien on the debt cr 
money due by him to the debtor, so that he cannot, by payment to the debtor, subse- 
quent thereto, discharge himself from liability. 

Therefore, where the garnishee, in his garnishment, admits’ his indebtedness to the de 
fendant in the attachment, and subsequently thereto his agent pays the debt so admitted 
to be due by him, the plaintiff is nevertheless entitled to have the debt condemned m 
the hands of the garnishee to satisfy his demand. 

Nor is it any defence to the garnishee, that before he was summoned, his agent had no- 
tice from a third person not to pay the debt, as the plaintiff had threatened, or was 
about to sue out an attachment. 


Tue defendant was summoned as garnishee on the 24th De- 
cember, 1849, under an attachment of the same date, sued out at 
the instance of the plaintiff against one Henry Adcock residing in 
Mississippi, and returnable to the January Term, 1850, of Anson 
County Court. The defendant, in his answer, stated in substance: 
That he was indebted to.Adcock in the sum of $150; but that on 
the Sth November preceding, his brother, Edwin Wall, also a 





2 
-IN THE SUPREME COURT. 





Tindell 6. Wall. 





resident of Mississippi, being then about. leaving for that State, 
agreed with him to pay Adcock the said debt, on his return there. 
He further states in his amended answer in the Superior C@urt, 
that he did not, from that time, see or hear from his brother, until 
about April, 1850, when he returned to Anson, and brought hiro 
his note to Adcock, and informed defendant that he had paid it 
off in March, 1850, in pursuance of their arrangement the Fall 
before—that the payment to Adcock by his brother was made 
without any other direction from defendant than that given in 
November, 1849, and that he was informed by him, and believed 
that the payment was made by his brother, without any know!l- 
edge of the attachment being sued out by the plaintiff, or of the 
defendant being summoned as garnishee. ‘The defendant further 
stated that he had been informed by his father, James Mials, that 
he wrote to Edwin Mials, in Mississippi, that the plaintiff threat- 
ened suing out an attachment against Adcock, and not to pay the 
debt to Adcock; but of this letter the defendant had no informa- 
tion, until summoned under the attachment. 

On the trial before CaLDWELL, Judge, at Anson Superior Court, 
on the last circuit, several issues were submitted to the jury, to 
‘which they responded by their verdict. 1. That the debt of $150, 
* due from Mial Wall to Adcock was paid to said Adcock by Edwin 
Wall of Mississippi, on the 11th March, 1850. 2. That Edwin 
Wall had no notice from Mial Wall that he had been summoned 
as garnishee at the instance of the plaintiff in the attachment 
against Adcock. 3. That said Mial Wall did not, after he was 
summoned, countermand the payment to Adcock by Edwin Wall, 
before the payment was made in Mississippi. 4. That Edwin 
Wall had no notice that plaintiff had sued out the attachment 
against Adcock before he made the payment as aforesaid; but that 
he had notice from a third person before he made the payment, 
that the plaintiff spoke of taking out an attachment. 5. That 
Mial Wall had sufficient time to countermand the payment of 
$150 made by Edwin Wall to Adcock, between the service of the 
garnishment and the payment of the money by Edwin Wall to 
Adcock. In addition to the finding by the jury, it was admitted 
by the parties, that the single bill held, by Adcock against Mial 
Wall was negotiable paper in Mississippi, and that it was there 
paid by Edwin Wall to Adcock, as agent of Mial Wall. 
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Upon the verdict, his Honor gave judgment for the plaintiff 
against Mial Wall for the amount of the plaintiff’s debt, on which 
judgment had been theretofore obtained, and the costs of suit, and 
the defendant appealed. 


Strange, for the plaintiff. 
J. H. Bryan, for the defendant. 


Nasu, C. J. The question in this case arises under the gar- 
nishment of the defendant. 'The defendant was indebted to one 
Adcock, who lived in the State of Mississippi, and Adcock was 
indebted to the plaintiff, who sued out an attachment against him, 
and the defendant was summoned as garnishee. - In his answer, 
the defendant admitted his indebtedness to Adcock, but stated that 
hefore the attachment issued, he had directed his brother who was 
indebted to him and lived in Mississippi, to pay Adcock his @ebt; 
and that he was informed by his brother that he had paid it over 
to Adcock on the 2nd Monday of March, 1850. Upon the trial 
of the garnishment, several issues were submitted to the jury, to 
all of which they responded in their verdict; and find that Edwin 
Wall, the agent of defendant, paid the money to Adcock on the 
15th of March, 1850, at which time he had no notice from the 
defendant of his being summoned as a garnishee in the case, and 
that the defendant had _ sufficient time, after his being summoned 
as such garnishee, to have countermanded his authority given to 
his agent to make such payment. They further find, that before 
the payment was made by the agent of the defendant, he, the 
agent, had been informed by a third person, that the plaintiff 
Tindell threatened to take out an attachment against the property 
of the said Adcock, in Anson county. Upon this finding, the 
Court gave judgment for the plaintiff. In this judgment we per- 
ceive no error. At the time the defendant was summoned as a 
gamishee, he was indebted to Adcock in a sum sufficient to dis- 
charge his claim against the latter. The attachment issued on 
the 24th December, 1849, and he was summoned the same day. 
The attachment created a lien upon the debt or money due from 
the defendant to Adcock, so that the defendant could not, by any 
payment to Adcock subsequent thereto, discharge himself froin 
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his liability to the plaintiff in the attachment. It was his duty to 
have immediately countermanded the authority given to his agent. 
He failed to do so, although he had sufficient time to have done 
it. If he has to pay the money a second time, it is the result of 
his own negligence. ‘The information which the jury find was 
given to the agent, that the’ plaintiff threatened to take out an 
attachment, was no countermand of the authority given to him to 
make the payment, and cannot interfere with the plaintiff’s right 
to a judgment condemning the debt for the payment of his judg- 
ment. 


Per CvriamM. Judgment affirmed. 


STATE vs. LEVI, A SLAVE. 


Upen the conviction of a slave, under the 48th section of 111th chapter of Rev. Statutes. 
the owner, and not the hirer, is liable for the costs of the prosecution. 
The case of the State v. Mann, 2 Dev. 263, cited and approved. 


Tne prisoner was indicted at Caswell, at the Fall Term, 1851, 
for burglary, of which, upon his trial, he was acquitted; but was 
found guilty of grand larceny. In the bill of indictment, he was 
charged to be the property of George Williamson, who was duly 
notified to come forward and defend him. It was proved that 
said Williamson was his owner, but during that year he had hired 
him to one John F’. Wagstaff, who also had notice to appear and 
defend the slave. After sentence was pronounced against tho 
slave, for the offence of which he was convicted, his Honor, Judge 
Exuis gave judgment against the said Wagstaff for the costs of 
the prosecution, from which he appealed to the Supreme Court. 


Attorney General, for the State. 
Miller, for the defendant. 


Battie, J. The authority upon which his Honor proceeded, 
in giving the judgment from which the appeal is taken, is to 
be found in the 48th section of the 111th chapter of the Re- 
vised Statutes. That section provides, that ‘“‘ when a slave shall 
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be apprehended for any offence, the punishment whereof may 
affect life, member or limb, it shall be the duty of the Sheriff, and 
he is hereby required, to serve the owner of such slave, if known, 
with notice of the trial, ten days previous thereto, (which notice 
shall be proved to the Court) in order that the owner may have 
an opportunity of defending said slave;’’ and it then goes on to 
declare, that all costs attending the trial of such slave shall, in 
case of his conviction, be paid by the owner or owners. His 
Honor must have supposed that the temporary hirer was the 
owner, Within the meaning of the Statute, and in that, we think 
he erred. We are not aware of any adjudication upon the point, 
but upon a proper construction of the Act, we think the perma- 
nent owner, and not the mere hirer for a year, was the person in- 
tended. There can be no doubt that the owner, who is to pay 
the costs in case the slave be convicted, is the same person upon 
whom the notice of trial is directed to be served. Upon whom 
then, is that to be? Certainly the one who has the greatest inter- 
est in the life, member or limb of the slave who is about to be 
tried. ‘The very reason given in the Statute, for ordering a no- 
tice to be served, shows that the Legislature desired to act with 
justice to him whose property might be affected by the result of 
the trial, and with humanity towards the slave, whose life or 
limbs might be in jeopardy. Such being the manifest object of 
the Legislature, it is reasonable to suppose that it intended to no- 
tify the person who would most probably attend to the monition, 
and not one whose interest in the slave would be so slight that he 
would most likely be unwilling to incur the trouble and expense 
of a defence. ‘That this is a proper construction of the enact- 
ment in question, is more clearly shown by a reference to other 
sections in the same chapter, and to the sections 75, 79, and 84 of 
the 34th chapter of the Revised Statutes. In the 19th and 45th 
sections, the former of which points out the mode by which the 
proceeds of the sale of a runaway slave may be recovered, and 
the latter prescribes that in the County and Superior Courts, a 
slave shall be entitled to trial by a jury of freeholders, who shall 
also be slave owners, it is obvious that none but permanent owners 
were meant, and, therefore, no other word than ‘ owners’ was 
used to describe them. But in the 26th section, where the policy 
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was to make any person who had slaves in his employment liable 
for their depredations, if they were not well clothed and fed, the 
words ‘‘ master, owner, or possessor,’’ are employed. So, in the 
enactments relative to trafficking with slaves, and sending slaves 
to hunt in the woods with a gun in the night, by firelight, the 
terms used are, respectively, “‘ owner or manager,’’ ch. 34, sec. 
75—“‘ owner, overseer or employer,’’ same ch., sec. 73—and 
‘¢ master or the person in whose service the slave may be,’’ same 
ch., sec. 84. Thus we see then, when the Legislature intended 
to embrace, in any enactment, persons other than the absolute 
owners, having slaves in their service or employment, it used 
suitable words to designate them, and to distinguish them from such 
owners. We think then, that the conclusion is a fair one, that 
when the term ‘ owners’’ only is used, it means the absolute 
owners in contradistinction to the mere hirers or temporary owners. 

In coming to this conclusion, we have not overlooked the case 
of the State v. Mann, 2 Dev. Rep. 263, referred to by the At- 
torney General. ‘That case decided, only that.one who has a 
right to the labor of a slave, has also the right to all the means of 
controlling his conduct, which the owner has; and like the owner, 
cannot be indicted for a mere battery upon him. That principle 
no more entitles the hirer to all the rights, and imposes upon him 
all the responsibilities of the owner, than does the principle which 
makes a schoolmaster stand, in some respects, in loco parentis, 
make him so stand in all respects. 

The judgment against Wagstaff must be reversed, which must 
he certified to the Superior Court of law for the county of Cas 
well, in order that that Court may proceed to give judgment for 
the costs of the prosecution of Levi, against his owner George 
Williamson. 


Per CurtamM. Judgment reversed, and ordered accordingly. 
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STATE vs. ABRAM M. WEAVER. 


The 12th see. 34th ch. Rev. Statutes, in regard to the offence of taking and conveying a 
free negro out of the State, with intent to sell him as a slave, includes only cases in 
which the taking is by violence; and does not extend to cases where the negro is in- 
duced to go by persuasion, seduction or deception. 


TE defendant was indicted, under the Act of Assembly, (ch. 
34, sec. 12, Rev. Stat.,) for taking and conveying a free negro 
named Jim Corn, out of the State, with intent.to sell him as a 
slave. The indictment contained several counts, in which the 
taking and conveying away were. differently laid—to be by <¢ vio- 
lence,’’ by ‘‘seduction,’’ by ‘‘ persuasion,’’? by ‘ deception.’’ 
On the trial, before his Honor Judge Exxis at Surry, on the last 
Fall circuit, the evidence for the State was substantially as follows: 
John Brown testified that in the Spring of 1848, the prisoner pro- 
posed to join him in a trip to Stokes Court, for the purpose of 
urading—the prisoner to furnish the wagon, and the witness the 
horses. ‘They started off to Germanton, he having fish in the 
wagon, and the prisoner guns. While camped at Robertson’s 
branch, one Robertson came and asked prisoner if the free negro, 
Jim Corn, was going with him on a trip over the mountains. 
Prisoner said, not to his knowledge. R. then remarked that he 
had seen Jim Corn a few hours before, and he said he was going 
with the prisoner on a trip over the mountains. The prisoner then 
said there had been some talk about it, but if Corn wanted to go, 
he should not sleep in the wagon. ‘They, witness and prisoner, 
went on to Germanton next day. Not being successful in trading, 
the prisoner proposed to go to Mount Airy, and over the moun- 
tains. ‘To this witness assented. Prisoner proposed that they 
should take Jim Corn with them to wait on them, but witness ob- 
jected, there beigg but a one horse wagon and two of them, and 
that they would have no use for him. The prisoner finally agreed 
to pay the expenses of the boy on the road, and witness, on these 
terms, agreed that he might go. They all went on together with 
the wagon from Stokes county, through Surry, and out of that 
county into Virginia. They traveled along the usual public road, 
and in an open manner. ‘There was no attempt to conceal the 
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boy Com. On the road, after they had passed into Virginia about 
fifty miles, Corn gave the witness some insolence, when the latter 
gave him a blow which knocked him down. The prisoner told 
him not to abuse the boy—that he intended to put him in his 
pocket before he got back. ‘This was said in a jocular way, and 
the witness so regarded it. At another time, after this, when the 
boy fell behind on the road, prisoner said he was afraid the boy 
would go back—that he intended to put him in his pocket before 
he got back. The witness considered this a jocular remark. 
They went together to Burk’s Garden in Virginia, to the house of 
one Lowder, with whom the prisoner had some talk, and with 
whom he rode off, and returned with another man. Suspecting 
that the prisoner intended to sell the boy Jim Corn, the witness 
took his horse from the wagon and returned to North Carolina. 
He left the prisoner, Corn, and a man named Orfall, at Lowder’s, 
in Virginia—had never seen Corn since. He told Levi Stafford 
of the occurrence soon after he returned. Evidence was also of- 
fered of the prisoner’s confessions of having sold the boy Corn in 
Virginia, and connecting Corn with the prisoner in traveling to- 
gether from the county of Stokes, where Corn lived, on to the 
Virginia line. 

The prisoner’s counsel contended that the Act of Assembly was 
inoperative, for the reason that it contemplates that a part of the 
transaction constituting the offence must take place in another 
State. 2. That actual violence is necessary to be used as a means 
of taking him from the State, and no such violence was proved. 
3. That the taking was from the county of Stokes, and that the 
county of Surry had no jurisdiction of the offence. 

His Honor was of opinion that the Statute was sufficient to 
prohibit the taking of free negroes from the State, under the cir- 
cumstances there specified. ‘That although there was no evidence 
of violence used in taking the negro from the State, any means 
equivalent to actual violence, as deception, seduction and persua- 
sion, would meet the requisitions of the Statute. That although 
the negro may have been taken from Stokes county, yet if the 
prisoner passed with him through Surry county, and from thence 
immediately into the State of Virginia, that would be a sufficient 
taking in Surry. His Honor instructed the jury, that if the free 
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negro consented to go, and. be sold by the prisoner, this consent 
would deprive the act of its criminal character, and it would be 
no offence. But if the prisoner took the free negro from Surry 
county into Virginia by practicing a deception upon him—as that 
he was to go simply on a trip over the mountains, or by similar 
means, With the intent to sell and dispose of him, he would be 
guilty. That the taking must be with the intent to sell and dis- 
pose of, and that it must be from this State to Virginia. The 
prisoner’s counsel insisted that there Was not evidence of an in- 
teytion to sell the free negro, entertained by the prisoner before he 
left this State. His Honor then charged the jury, that if they 
believed the prisoner sold the negro Jim Corn into slavery, in the 
State of Virginia, this fact, and the other circumstances in the 
case, were evidence to be considered by them on the said question 
of intention, and from which they might find said intention on 
the part of the prisoner, whilst in North Carolina. 

The jury returned a general verdict of guilty. The prisoner’s 
counsel moved for a new trial, on the ground of error in the in- 
structions as specified; and also moved in arrest of judgment; 
both of which motions were overruled, and sentence of death be- 
ing pronounced upon the prisoner, he prayed an appeal te the 
Supreme Court, which was granted without security, it appear- 
ing that he was insolvent, and unable to give bond. 


Attorney General, for the State. 
J. H. Bryan and Morehead, for the prisoner. 


Pearson, J. There was no evidence that the free negro was 
taken and conveyed out of this State by violence; but his Honor 
was of opinion, that the Statute embraced cases where the object 
was effected by ‘‘ deception,’’ ‘‘ seduction ’’ or ‘* persuasion ’?— 
in other words, that the Statute embraced cases in which fraud is 
the means used, as well as cases where force is resorted to. 

The original Act was passed in 1779. This is the first time a 
construction has been called for, in reference to the section in 
respect to free negroes; whereas its fellow, the section in respect 
to slaves, has been very frequently before the Court, and has given 
rise to much refinement and subtle disquisition. For the purpose of 
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avoiding this, we pass over several points which have béen presented, 
and confine ourselves to the duty of endeavoring to fix a construc- 
tion, so far only as is necessary to the decision of the case before us. 

The Court below erred in extending the Statute to cases where 
fraud is the means used. The Statute creates a felony only where 
a free negro is, by force, takén and conveyed out of the State, 
with an intent to sell him as a slave. The 10th sec. Rev. Stat. 
ch. 34, in regard to slaves, and the 12th sec. in regard to free ne- 
groes, re-enacting the Act of 1779, are expressed in the same 
words, with these exceptions: a- 

1. The former has the word “ steal ’’—the latter omits it: why? 
Because free negroes are not property, and, therefore, not the sub- 
ject of larceny. 

2. The former has the word ‘ seduction ’’—the latter omits it: 
why? ‘This is the point upon which the construction turns. The 
former uses the words “‘ violence or seduction ’’—the latter uses the 
word *‘ yiolence,’’ and leaves out “‘ seduction.’’ It cannot there- 
fore be construed, as if the word “ seduction ’’ had not been left 
out, without considering the omission as a mere act of negligence, 
which would be indecent. It is certain, ‘‘ seduction,’’? used in 
the one section to denote means of fraud, as distinguished from 
force, is not used in the other. Consequently the two sections do 
not admit of the same construction. 

The idea then suggests itself, why should there be a difference ? 
In the language of my Lord Coke, “this is the very lock and 
key to set open the windows of the statute.’? ‘The former is for 
the protection of the owner of a slave—the latter for the protec- 
tion of the free negro. The injury to the owner is the same, 
whether his property be taken away by force or fraud. It is oth- 
erwise in regard to a free negro. As a subject of the State, he 
has a right to expect protection against force; but if he yield to 
seduction or persuasion, or allows himself to be beguiled by fraud, 
and of his own accord goes out of the State, it 1s his own folly. 
And although he has the protection of the State, and can bring 
an action for damages, he has no right to call for protection by the 
use of the strong arm of the criminal law, when he consents to the 
act, and does it of his own folly. 

The construction of a statute which uses the word ‘¢ violence,”’ 
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and omits ‘‘ seduction,’’ which is used in a section immediately 
preceding, must be strained, if it is made to take in a case of se- 
duction or persuasion or deception, or any other term used to de- 
note fraud, as distinguished from force. A parallel case is that of 
rape. Females are protected against force, by making the act 
felony; but if the object is effected by seduction, persuasion or 
deception, it is her own folly—her misfortune, 

3. The former uses the words “ take or convey away ’’—the 
latter “‘take or convey out of this State into another:’? why? 
The former was intended to protect the owner of a slave from any 
felonious taking or carrying away of his property. _The latter was 
more sparing in the creation of a new felony, because, if a free 
negro is taken by force and carried from one part of the State to 
another, so long as hie is left in the State, his remedy by action is 
deemed a sufficient protection. 

4. The latter omits the words <‘ or with an intent to appropriate 
to his own use:’’why? We suppose, for the reason that it was not 
considered probable that any one would, by violence, take a free 
negro and carry him out of the State, with an intent to make him 
a slave, and keep him in his own employment. The danger ap- 
prehended was the intent to sel/ him as a slave; and the Statute is 
therefore restrictive to the end which was apprehended. This dif- 
ference is noticed, simply for the purpose of contrasting the two 
sections, whereby it will appear that the words are precisely the 
same, except when it was intended to make a difference. 

The Statute uses the expression, ‘‘or by any other means.”’ 
What effect is to be given to this? It is used in both sections, and 
signifies any other means of a like ‘ind, in the sense of “ other- 
wise.’? There is a clear authority for this construction in regard 
to statutes concerning the right of property: @ fortiori, it must be 
so, in regard to a statute creating a new felony. Dwarris on Stat- 
utes, 778, 4 Rep. 3. ‘¢ Violence ”’ is a general term, and includes 
all sorts of force. Any other means of a like kind, adds nothing 
to the meaning, and is surplusage or a generality, thrown in ez 
abundante cautela, So, the 10th sec., having provided against 
stealing, and taking and conveying away by violence or seduc- 
tion, that is, by force or fraud, covered the whole ground; and 
the expression ‘‘ by any other means ”’ is mere surplusage. 
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The idea of taking and conveying away a slave, considered as 
property, or a horse or a dog, by seduction, as distinguished from 
laying hands on them, is intelligible; for they may be tolled or 
enticed away, and the injury to the owner is the same as if it 
were done by force. But how a free negro, who is an intelligent 
being and a ffee agent, can be taken and conveyed out of the 
State unless force is used in,taking him, cannot well be conceived. 
Taking, unless used in the sense applicable to property alone, 
cannot be applied to a free agent,so as to exclude the idea of 
force, as the very word imports force; and so, taking and carry- 
ing a free negro out of the State, by seduction or persuasion or 
deception, are incongruous terms; and hence the omission of the 
word seduction, in the section concerning free negroes. 

If this section includes fraud, it necessarily extends to all kinds 
of fraud. Consequently, if one, by a bare falsehood, induces a 
free negro to go out of the State, and there is the intent to sell 
him as a slave, the felony is consummated the instant the negro 
crosses the line; for it is not necessary that he should be actually 
sold as a slave—the intent being the gist of the crime. So, there 
is not only a new felony created by the Statute, but a new species 
of felony, depending upon the thought and not the deed—a felony, 
without any overt act. Such a construction would violate all of 
the analogies of our ¢riminal law, which, to constitute treason or 
felony, requires some outward, visible act, about which there can 
be no mistake; and does not allow the life of a citizen to be for- 
feited, merely for using words, no matter what may be the intent. 

It struck his Honor, that a construction including all sorts of 
fraud, as well as force, was too broad; and hence he was inclined 
to make an exception, where the free negro was privy to the in- 
tent, and consented to go and be sold as a slave, under the ex- 
pectation of sharing the spoils. The necessity for making this 
exception concedes the whole question of construction. The 
Statute is first to be added to, by inserting the word seduction, and 
then by adding a proviso, that if the free negro was privy to, or 
had reason to believe the intent was to sell him, then, and in that 
case, it should not be a felony within the meaning and purview 
of the Statute, unless he was taken and conveyed out of the State 
by violence. The Statute contains no such proviso. If it ex- 











DECEMBER TERM, 1852. 15 





Barnes v. Harris & Nance. 





tends to fraud at all, it ineludes all cases of fraud. Tine Court 
has no right to make any exception; and yet it is conceded that it 
could not have been the intention to include a case of fraud, 
where the free negro is privy to the intent, and the bait or means 
of seduction held out to him is, that he should have a share of 
the spoils. A false promise of this kind is the means of seduc- 
tion that would most frequently: be’ resorted to; and surely a 
wretch who would listen to it, lias no right to call for protection. 

The necessity for making an exception proves that this Statute 
does not include cases of fraud. It could not have been the in- 
tention of the framers of the Statute to make the life of a prisoner 
depend upon his being able to prove, that the free negra was privy 
to, or had notice of, the intent. 


Per Curtam. Judgment reversed, and venire de novo 
awarded, 


————— 


——— 


WILLIAM BARNES vs. MATILDA HARRIS & HENRY NANCE. 


A plaintiff cannot convert an action founded on contract into a tort, so as to charge a feme 
covert defendant. Todoso, the tort complained of must be an actual trespass. 

Therefore, where the plaintiff hired to the wife of A. a horse, she acting as agent for 
her husband, and the horse was injured by immoderate driving, and the action was 
brought against the husband and wife jointly, but abated by his death as to the for- 
mer :—Heid, that the action does not survive against the wife. 


Tue plaintiff declared in tort, arising out of a contract of bail- 
ment. Plea, general issue. On the trial before CaLpweE Lt, 
Judge, at Spring Term, 1852, of Rockingham Superior Court, 
the case was as follows: The defendant, Matilde Harris, the wife 
of Jesse Harris, borrowed from plaintiff a horse to drive to Went- 
worth, distant some fourteen miles, on her husband’s business. 
The horse was injured by the hard driving and overloading the 
vehicle in which it was driven. Several witnesses testified to the 
direct injury done to the plaintiff’s horse, and the length of time 
he was deprived of the use of it. The suit was brought against 
the said Jesse, as well as the other two defendants, but it was al- 
lowed to abate, on his death, as to him. 
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The only question in the case was as to the liability of the feme 
defendant; and on this his Honor, the presiding Judge, charged 
that it was the contract of the husband, and that the wife could 
not be made liable, by electing to sue her in tort. The jury re- 
turned a verdict for the defendants accordingly, and judgment be- 
ing rendered thereon, the plaintiff appealed. 


J. H. Bryan, for the plaintiff. 
Miller, for the defendant. 


Nasu, C. J. The action was commenced against Jesse Har- 
ris and his wife, the present defendant, Matilda Harris, and against 
Henry Nance, the other defendant. Jesse Harris is dead, and 
the suit abated as to him; and the only question raised by the bill 
of exceptions is, can it be carried on, or survive against the wife ? 
On the part of the plaintiff, it is admitted that in the contract of 
bailment, Mrs. Harris was the agent of her husband, and on it 
she is not liable; but it is sought to subject her by deserting the con- 
tract, and suing in tort, upon the ground that a feme covert is an- 
swerable for her own personal trespasses, and may be sued with 
her husband, and that if he die pending the action, the suit will 
not abate as to her. The principle is correct in the abstract, and 
if the facts set forth in the case amount to such a trespass on her 
part, then the suit is properly prosecuted against her. All persons 
are liable for their own tortious acts, unconnected with, or in dis- 
affirmance of, a contract. Thus, though an infant cannot be 
sued upon his contract, except for necessaries, yet he is liable in 
damages for an assault and battery, and for his slander; but a 
person can not, by changing his form of action, charge him for a 
breach of contract, as for negligence or immoderate use of a horse, 
Jennings v. Rundall, 8 Term Rep. 335. In that case, the im- 
moderate use of the horse, which was the gravamen of the plain- 
tiff’s claim, and which had been hired to the defendant, who was 
an infant, was strongly urged as being a tortious act, which would 
sustain the action. It was decided that the plaintiff could not 
recover, because the cause of action grew out of a contract, for a 
breach of which, no action could be sustained. If this were not 
the law, the protection thrown around infants, would, in many 
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instances be fruitless. A married woman is not personally liable 
for her contracts of any kind; but if she commit an actual tort, 
she is liable, and may be sued jointly with her husband: but it 
must be an actual tort, as an assault and battery, and not a con- 
structive one, ansing from ignorance and negligence—Coke Lit. 
180, B. x. 4. It is admitted in this case, that in borrowing the 
horse from the plaintiff, she was acting as the agent of her hus- 
band; and, therefore, the attempt is made to charge her in tort. 
Two tortious facts are alleged—the one overloading the vehicle, 
and the other immoderate driving. We understand from the 
case, that she both loaded and drove the vehicle. Do both or 
either of these acts amount to such an actual trespass, as to sub- 
ject her to an action? We are very clearly of opinion they do 
not. Both the overloading and immoderate driving were acts of 
negligence or want of skill. In the case of the infant, we have 
seen that immoderate driving was not such a tortious act, as sub- 
jected the defendant to an action of tort. Why should it ina 
feme covert? Neither was answerable upon the contract, and 
both are answerable for an actual tort. The case discloses no act 
of the defendant, Matilda, amounting to such a tort. It is not 
shown that she struck the horse a blow on the ride. If she had 
beaten him with a club, or cut him with a knife, whereby he was 
injured, or his owner deprived of his services, she would have 
been answerable—and for an actual tort. 
We see no error in the judgment, and it is affirmed. 


Per Curiam. Judgment affirmed. 


ELIZABETH WINSLOW et al. vs. JESSE COPELAND, ADM’R. 


Where, by marriage articles, the power of appointing the estate by will is given to the 
feme, and no disposition of the same is made by the parties, in default of such appoint- 
ment, Held that a will, made by her before the marriage, will be revoked thereby, 
under the provisions of the Act of 1844-5, ch. 33, sec. 10. 


Tis was an issue of DEVISAVIT VEL Non. The plaintiffs 
filed their petition in the County Court, praying to have a paper 
writing, purporting to be the last will and testament of Elizabeth 
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Copeland, the defendant’s intestate, admitted to probate. The 
petition set forth a marriage contract between the defendant and 
his intestate, then Elizabeth Newby, dated March 27th, 1848, in 
which, among other things, it was covenanted between the par- 
ties, that ‘‘ slte shall from time to time, and at all times, whether 
‘¢ she be sole or eovert, have the right of making any last will 
‘and testament, or an appointment in writing, disposing of the 
<< property conveyed,”’ &c. On the 4th of April following, she 
executed the paper writing in question, and the marriage took 
place two days afterwards; and she died in 1851, her husband 
surviving, who administered on her estate. The defendants, in 
their answer, admit the facts as stated in the petition, but insist 
that the paper writing cannot be admitted to probate, inasmuch 
as it was made before the marriage, and was thereby revoked. 
Upon this state of the pleadings, the case was argued by coun- 
sel before his Honor Judge Dick, at Northampton, at Fall Term, 
1852, who, being of opinion that the marriage revoked the will, 
refused to admit it to probate; and from this decision the plain- 


tiffs appealed. 


Barnes, with whom was Moore, for the plaintiffs, argued: 
1. The Act of 1844 was intended to prevent fraud upon marital 
rights. This was not a case of that character. 2. The stipula- 
tion is express, and the husband cannot be heard to deny the will, 
and violate the agreement; for, if he succeed, he will be but a 
trustee for the appointees. The will is protected by the power 
contained in the agreement. (Sugden on Powers 194—15 Law 
Li. 104.) The articles were, that ‘“‘she might at any and all 
times make a will, whether sole or covert.*? One may waive a 
right conferred by the law, but when once waived, it cannot be 
recalled to another’s injury. In Hodsden v. Lloyd, 2 Br. Ch. R. 
535, the will was revoked, because not protected by the power. 
He referred also to Duke Marlboro’ v. Lord Godolphin, 2 Ves. 
Sen. 60, and Hooks v. Lee, 7 Ire. E. 83. 

Bragg, contra. 'The will was revoked by the marriage. (Act 
of Ass. 1844.) See Stat. Vic. ch. 26, (of which ours is a copy,) 
to be found in Jarman on Wills, 753. Construction of Eng. 
Statutes as to revocations 1 Jarman 114. 1 Will. on Exr. 112. 
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No agreement that a will shall not be revoked will prevent a re- 
vocation. Such provision is void, being’ against an express pro- 
vision of law. (Doe v. Staple, 2 'T. R. 684.) 


Bartite, J. The pleadings, which seem to have been care- 
fully and well prepared, according to the mode pointed out in the 
case of Whitfield v. Hurst, 9 Ives Rep. 170, present for decision 
two questions: First, whether the articles executed by and be- 
tween Jesse Copeland and Elizabeth Newby and their trustee, 
prior to their intermarriage, conferred upon the feme a power to 
make an appointment of the property therein mentioned, by a 
will made and published before the marriage? Secondly, if such 
power were given, did the marriage revoke the will made previ- 
ously thereto ? 

We deem it unnecessary to express any opinion upon the first 
question, because we are entirely satisfied that if the will was 
properly made, by virtue of a power of appointment conferred by 
the marriage articles, it was revoked by the subsequent marriage, 
by force of the 10th section of our Act of 1844, ch. 33. That 
section declares “ that every will, made by a man or woman, shall 
be revoked by his or her marriage, except a will made in exer- 
cise of a power of appointment, when the real or personal estate 
thereby appointed, would not, in default of such appointment, 
pass to his or her heir, executor or administrator, or the person 
entitled as his or her next of kin, under the Statute of distribu- 
tions.’’? By referring to the marriage settlement, which confers 
the power of appointment in this case, it will be seen that the will 
in question is not saved from the operation of the act; for, in de- 
fault of appointment, there is no disposition of the property, either 
real or personal, and it would of course devolve the real upon her 
heir, and the personal upon her husband as her administrator, if 
he survived her, or upon her next of kin, if she survived him. 

But the counsel for the plaintiff contends, that this case is not 
affected by the Statute, which, he says, was passed for the pur- 
pose of protecting the marital rights of the husband; and was not 
intended to apply where the husband had knowledge of, and 
consented to, the making of the will under the power. Such 
does not seem to be the construction placed upon the English 
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Statute, 7 Will. IV, & 1 Vic. ch. 26, sec. 18, of which ours isa 
verbatim copy. See 1 Jarman on Wills 114. The English 
Statute was doubtless passed for the purpose of putting an end to 
the many nice and perplexing questions, which had grown out of 
a constructive revocation of the will of a feme sole by her subse- 
quent marriage, and of a man by his subsequent marriage and 
the birth of a child. Mr. Jarman, after stating and discussing 
these various questions, says that no such can arise since the 
Statute has gone into effect, and he concludes by remarking, that 
‘the new rule, though it may sometimes produce inconvenience, 
has at least the merit of simplicity, and will relieve this branch of 
the testamentary law from the many perplexing distinctions which 
grew out of the pre-existing doctrine.”’ 

We, after mature deliberation, cannot doubt that our Act, 
copied as it is literally from the English Statute, having the same 
difficult and perplexing distinctions arising from the implied revo- 
cation of wills to deal with, intended to accomplish the same put- 
pose by the same means. And we cannot hesitate to believe, 
that whatever slight inconvenience may be occasioned by the new 
rule, it will be amply compensated by its greater simplicity and 
certainty. Now, all wills, with a single exception, whether made 
by aman or woman, shall be revoked tpso facto, by his or her 
subsequent marriage; in consequence of which, the property will 
devolve upon those to whom the law shall assign it, in case he or 
she shall die without making a subsequent disposition of it. The 
exception made by the Act, is where the will is made in exercise 
of a power of appointment, when the property thereby appointed 
would not devolve, in default of appointment, upon those to 
whom the law would give it; and, therefore, the Statute will not 
interfere between the objects of the bounty of the grantor of the 
power, in default of appointment, and those upon whom the will, 
made under the power, may confer it. The judgment of the 
Court below was correct, and must be affirmed. 


Per Curtam. Judgment affirmed. 
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WILLIAM HOOKS vs. WILLIAM T. PERKINS. 


The recital of the age of an apprentice in the indenture of apprenticeship is conclusive of 
that fact, in a suit by the master against a third person for harboring the apprentice. 
Such recital, however, is not conclusive as against the apprentice, when he is prejudiced 


thereby. 

The County Court may correct a mistake in the recital of the age of an apprentice, but 
the recital, as thus corrected, cannot have relation back, so as to make a stranger a tort 
feasor, in having previously thereto taken the apprentice into his service. 


T'ais was an action on the case, brought to recover from the 
defendant damages for enticing away and harboring the plaintiil’s 
apprentice, Thomas Artis. Plea, the generalissue. On the trial 
before his Honor, Judge Barrie, at Wayne Superior Court of 
law, on the last Fall circuit, the plaintiff produced and read in 
evidence the record of the County Court of Wayne at November 
‘Term 1845, to wit: an order of said Court, “that Rufus Artis 
aged seven years, and Thomas Artis, aged eighteen years, be 
bound to William Hooks, until they arrive at lawful age,’’ We. 
He also produced, and read in evidence, the indenture of appren- 
ticeship of Thomas Artis, drawn in the usual form, and reciting 
the age of said apprentice, as above, and binding him to the plain- 
tiff «* until he shall attain the age of twenty-one years.’”? The 
plainuff also read in evidence the following order of the said 
County Court, made at February Term, 1849: It appearing 
to the Court that the apprentice, Thomas Artis, is not twenty-one 
years old, it is so adjudged by the Court, and it is further ordered 
and adjudged by the Court, that the indenture be so corrected and 
amended, as to state the boy’s age at fifteen years, instead of 
eighteen years.’’ It did not appear, however, that the indenture 
had been amended in fact, in pursuance of the foregoing order. 
The plaintiff then offered evidence to show that the defendant had 
employed the boy, Thomas Artis, in his service, and had refused 
to deliver him up to the plaintiff on demand, between November 
Term, 1848, and February Term : 1849, of said County Court; 
and also that.defendant appeared at the latter term and assisted 
the boy in resisting the aforesaid order of that Term. Evidence 
was also produced, tending to show that at November Term, 1845, 
when the said boy was bound to plaintiff, he was only fifteen 
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years of age, instead of eighteen, as recited in the said order and 
indenture. 

Upon this state of facts, the plaintiff insisted that the time for 
which the boy Artis was bound to serve him, did not expire until 
he was in fact twenty-one years of age, notwithstanding the recital 
in said indenture; and that the defendant, by taking and detaining 
said boy, from November 'Term, 1848, to February Term, 1849, 
of the Court aforesaid, was responsible to him in damages. The 
defendant contended, that the time for which the said boy was 
bound expired at November Term, 1848; and that the plaintiff 
had no right to the service of said boy, between that Term and 
the February Term following, supposing it proved that he was 
only fifteen years of age at the time he was bound; and conse- 
quently that he had done nothing of which the plaintiff had a 
right to complain. 

His Honor was of opinion that the action could not be main- 
tained, and the plaintiff, in submission thereto, suffered judgment 
of non-suit, and appealed to the Supreme Court. 


McRae, filed a written argument for the plaintiff. 
J. H. Bryan, for the defendant. 


Pearson, J. The doctrine of estoppel has no application. 
‘That only operates between parties and privies, and the estoppel 
must be mutual. The defendant is a stranger, and cannot be 
affected by the proceedings, under which the boy was made an 
apprentice, except to the extent of their operation in fact. So far 
as they estop, he can neither take benefit nor be prejudiced. 

The question in the case is one of construction, because the 
plaintiff’s right to sue for a harboring between November Term, 
1848, and February Term, 1849, depends upon his having a title 
to the services of the boy during that time; and whether his title 
determined at November Term, 1848, or not until the boy actually 
arrived at the age of twenty-one, depends upon the meaning of 
the order of Court and the indenture. 

It is set out in both as a fact, that the boy, at the time he was 
bound out, was eighteen years of age; and he is bound as an ap- 
prentice until he arrives at the age of twenty-one. Does this 
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mean until he arrives at the age of twenty-one in fact? or until 
he arrives at the age of twenty-one, according to the fact that he 
is now eighteen, which is agreed on by the contracting parties? 
There can be no question that the latter was the meaning; for 
why set out the fact that the boy was then eighteen, unless for the 
purpose of fixing the time when he would arrive at the age of 
twenty-one? and in that way express the extent of the time for 
which it was the intention to bind him ?—that is, for three years. 

But it is asked—Suppose it had been set out that the boy was 
twelve years of age, then, according to this construction he was 
bound for nine years, which would make three years beyond the 
time of his coming at age;—would he be bound to serve the last 
three years? Certainly not; because the County Court had no 
power to bind him beyond the instant he arrived at the age of 
twenty-one, and its action would have been void as to the excess. 
But there is an obvious distinction between the case supposed and 
our case; in that, there is an excess—in this, there is a deficiency ; 
in other words, in our case the Court did not bind out the boy for 
as long a time as they had power to do. Non constat, that for 
this reason, the master has a right to the services of the boy be- 
yond the time for which he was actually bound. ‘The more ra- 
tional conclusion is, that as the Court had not, by the first indent- 
ute, bound out the boy for as long a time as they had power to 
do, upon the expiration of the first term of service, it was the 
duty of the Court to bind him out again, either to the same or 
some other master, when it was obviously proper to make further 
stipulations in favor of the boy, in. consideration of the further 
term of service. The question was no doubt suggested by the 
idea of the mutuality of estoppels; but we have seen that the 
doctrine of estoppel has no bearing on the case, and the rights of 
these parties are not affected by it, one way or the other. 

The Statute does not require the Court to ascertain the age of 
the boy at the time he is bound out, and to insert it in the order 
and in the indenture; but it was found in practice that masters, 
owing to the influence they had over apprentices, and because the 
latter were not well able to assert their rights, very frequently 
made them serve after they had arrived at age, because that mat - 
ter was left indefinite, and depended on proof dehors. 'To pre- 
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vent this abuse, the County Courts, to whose special protection 
the interests of all persons liable to be bound out as apprentices is 
confided, very properly and almost universally adopted the prac- 
tice of agreeing With the intended master beforehand as to the 
age of the intended apprentice, and having this fact agreed, set 
out in the order and also in the indenture. The consequence is, 
in general, most beneficial. It prevents litigation, and prevents 
oppression; for, in this way, both sides know when the time is 
out... It would be a matter of regret, if this Court was obliged to 
make a decision defeating the object of this most commendable 
practice; and we are glad to be able to give an opinion by which 
it is supported. If, in point of fact, the County Court is mis- 
taken as to the age, and it is set out as being eighteen instead of 
fifteen, the master, at the expiration of the term of service agreed 
on, may enter into new indentures, and have the boy bound to 
him again for the residue of his minority. If it is set out as be- 
ing twelve instead of fifteen, the apprentice, when he arrives at 
the age of twenty-one, may give notice to shew cause why the 
indenture should not be cancelled, on the ground that the Court 
had exceeded its authority. This would be the most formal and 
orderly mode of proceeding; but if the apprentice chose to take 
the responsibility, he might raise the question by refusing to work. 

We are not called on to say how far the action of the Court at 
February Term, 1849, was effectual, to entitle the plaintiff to the 
services of the boy from that date; but we think it evident that 
nothing which the Court did or could have done at that time 
could have the legal effect, by relation, of entitling the plaintiff to 
the services of the boy after November, and up to that time; for 
the term of the first apprenticeship expired by its own limitation 
at November Term, and a stranger cannot be affected, so as to 
make him a fort feasor by relation: When the defendant hired 
the boy, the plaintiff was not his master. 


Per Curiam. Judgment affirmed. 
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K. T. MORGAN vs. JAMES E. HORNE et al. 


The degree of diligence to which a constable, acting in the capacity of a collecting agent 
(under the Act of 1818) is held liable, is that which a prudent man would ordinarily 
exercise, in the management of his own business. * 

He is not bound to the same strict accountability in regard to claims put ih his hands for 
collection, as with respect to process, delivered to him as an officer. 

Therefore, where a claim was placed in a constable’s hands for collection on the Ist 
December, 1851, and the debtor was then out of the county, and did not return till the 
14th; and on the 20th a warrant was sued out, on which jadgment was obtained on the 
4th January following, but no execution thereon was issued up to the 9th, on which 
day the debtor made an assignment of all his property ; Jt was held that these acts did 
not make the constable liable for negligence, he having had no instructions from the 
creditor, and no ground to suspect the debtor of inability to pay the debt. 

(The cases of State v. Holcombe, 2 Ire. 211. Governor v. Carraway, 3 Dev. 436. Lind- 
say v. Armfield, 3 Hawks 548, and Sherrill vy. Shuford, 10 Ire. 200, cited and ap- 
proved.) 


6 
Tis was an action of pEBT on the bond of the defendant 
Home, executed by him as constable in January, 1850, with the 


other defendants as his sureties. ‘The breach assigned was, that 
he failed to collect a debt due by note to the relator by one 
Hutchinson; upon oyer of the bond, the defendant pleaded con- 
ditions performed and not broken. 

On the trial before his Honor, Judge CALDWELL, at Anson, on 
the last Fall circuit, the facts of the case were as follows: The 
relator placed the said note in the hands of Horne, on the Ist 
December, 1850. Hutchinson was then out of the county, but 
returned about the 14th or 15th of said month. On the 20th 
December, a warrant was sued out by Horne, on which judgment 
was rendered against Hutchinson on the 4th January following; 
but no execution was issued on said judgment. Hutchinson lived 
ia Wadesborough, and Horne about three miles therefrom. Hutch- 
inson was possessed of property before December, and up to Jan- 
uary 9th, 1851, of the value of $2,000 and upwards, and on that 
day he executed an assignment, covering all his property to secure 
other creditors. Nothing was known of Hutchinson’s design to 
make the said assignment, until the time he executed it. Upon 
this state of the facts, his Honor charged the jury that the defen- 
dant Hore had not used reasonable diligence to collect the plain- 
tiff’s debt, and if the facts were believed by them, the. plaintiff 
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was entitled to their verdict. The jury found for the plaintiff, and 
the defendant moved for a new trial, which being refused, and 
judgment rendered on the verdict, he appealed to the Supreme 
Court. 


No Counsel for the plaintiff. 
Winston, Sen., for the defendant. 


Barrie, J.. The principal defendant, Horne, by receiving the 
claim of the relator, became by virtue of the Act of 1818, (1 Rev. 
Stat., ch. 24, sec. 7,) his collecting agent; and as such, bound to 
use that degree of vigilance, attention and care, in the endeavor 
to collect the debt, which a faithful and prudent person, conver- 
sant with business of that description, would ordinarily use. 
State vy.» Holcombe, 2 Ire. Rep. 211. Governor v. Carrayay, 
3 Dev. Rep. 436. Such 1s the extent of the obligation of  dili- 
gently endeavoring to collect all claims put into his hands for col- 
lection,’’ imposed upon him by the Statute. When process is 
delivered to an officer, the rule of diligence is greater. He is 
bound to execute it with the utmost expedition, or as soon after it 
comes to his hands as the nature of the case willadmit. Lindsay 
v. Armfield, 3 Hawks Rep. 548, citing Bac. Abr. Sheriff N. 
Dalt. Sh. 109. In that case a delay by a Sheriff of twenty-three- 
days to levy a writ of fi. fa., unexplained, was held to be culpa- 
ble neglect, for which he was responsible. If, at the time when 
the process is put into the hands of the officer, he is told that the 
defendant is about to leave the county, and that he must execute 
it immediately, he may be compelled to pay the damage caused 
by @ single day’s delay. Sherrill v. Shuford, 10 Ire. Rep. 200. 
A constable, acting as a mere collecting agent is not, as we have 
seen, held in ordinary cases to such strict accountability. No 
certain time, within which he must proceed, has been, or perhaps 
can be laid down as applicable to all cases. A great variety of 
circumstances may require the rule to be varied, cither extending 
or shortening the time within which he must act. Where the 
debtor is about to remove from the county, when he is in embar- 
rassed circumstances, or when it is suspected that he is about to 
make an assignment of his property, in trust to pay other creditors, 
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and these facts or any of them come to the knowledge of the 
officer, he ought to proceed forthwith to take the necessary steps 
to enforce the collection of the claim which he holds. If, on the 
contrary, the debtor have no intention to leave the country, if he 
have apparently ample means to pay the debt, and there being no 
suspicion of his being on the verge of insolvency, the officer cannot 
reasonably be required, (unless particularly instructed to do so,) 
to adopt the most stringent measures which the law allows, to en- 
sure the payment of the debt. Under the state of circumstances 
last supposed, no faithful and prudent person, conversant with 
business of that description, would ordinarily feel himself bound 
todo so. Let us see how the rule applies to this casey The 
claim was put into the hands of the officer the 1st day of Decem- 
ber, 1850. If he had taken out a warrant the same day, it would 
have been returnable on or before thirty days thereafter, Sundays 
excepted; and as the debtor was out of the county at the time, and 
did not return until the 14th or 15th of the same month, the officer 
might well, upon serving the warrant, have fixed upon the latest 
return day as the day of trial. This would have been the 4th or 
5th day of January, 1851, the time at which he did in fact obtain 
judgment. Suppose an execution had been taken out the same 
day, it would have been returnable three months from its date. 
Ought he, under the circumstances stated in the case, to have 
levied upon the debtor’s property on or before the expiration of 
five days, at the peril of having the debt to pay? ‘To say that he 
ought, would be holding him to a very strict accountability. But, _ 
in truth, no process of execution was taken out, and the rule‘of 
diligence, therefore, was not that of an officer with process, but of 
amere collecting agent. Acting in the latter capacity, the tule: 
applied to him in the Court below was more strict than the law 

permits. The judgment must therefore be set aside and a venire 

de novo ordered. 


Per Curtam. Judgment reversed, and venire de novo. 
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DOE ez dem. G. M. BRAZIER vs. B. W. THOMAS. 


To authorize a sale of land, by order of the County Court, there must have been a levy 
of the execution issued by the Justice; and proof by the officer, that he adopted the 
levies endorsed on the executions, before issued on the same judgments, and that he 
considered them as his levies, is insufficient. In such case, the Court had no power to 
grant the order of sale, and its proceeding was a nullity. 

The case of Dickson v. Peppers, 7 Ire. 429, cited and approved. 


Tis was an action of EsECTMENT, tried before his Honor, 
Judge Dick, at Chatham, on the last Fall Circuit. 

The lessor of the plaintiff, to support his title, offered in evi- 
dence three judgments, rendered by a Justice of the Peace against 
one John Thomas, and executions thereon, of date the 6th day 
of May, 1848. It appeared that levies of said executions on the 
land in controversy were made on the 7th of May, and duly en- 
dorsed on the judgments. These executions were returned to 
August County Court, 1848, at which Term the justice’s judg- 
ments were confirmed, and writs of venditioni exponas ordered to 
issue to the sheriff, and the land was by him publicly sold, and 
the Tessor of the plaintiff became the purchaser; and the sheriff's 
deed was read in evidence. From an inspection of the judg- 
“ments, it appeared also, that executions thereon were issued the 
9h day of August following; and it did not appear that any levies 
thereof were made by the officer. 

The defendant objected to the title as made out by the lessor of 
the plaintiff. 1. Because the executions being issued on the 6th 
of May, and levied the 7th, they should have been returned to 
the May Term of the Court, which was held on the 2nd Mon- 
day. 2. That as the last executions issuéd on the 9ih of August, 
1848, which was before the 2d Monday, the time for holding sai 
Court, there was an abandonment of the levies made in May, 
and consequently there was no levy to authorize the County 
Court, at its August Term, to direct a sale. 

The plaintiff then proved by one Womack, the constable, that 
he considered he had made levies of the executions of 9th Au- 
gust, but did not endorse them on the judgments, nor reduce them 
to writing; but adopted the levies already endorsed on the judg- 
ments and executions, as his levies, under the executions last is- 
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sued. His Honor lield, that as the Court of Pleas and Quarter 
Sessions had regularly entered up judgments. and granted orders 
of sale, the Court could not properly go behind said judgments, 
and hold that there were no levies to authorize said judgments; 
but must respect them as judgments of a competent tribunal, un- 
til they were reversed. ‘The jury returned a verdict for the plain- 
tiff, and the defendant moved for a new trial, which was refused, 
and he appealed to the Supreme Court. 


No counsel for the plaintiff. 
Kelly, for the defendant. 


Pearson, J. Unless there was a case properly constituted be- 
fore the County Court, its judgment was a nullity; and therule 
of law announced by his Honor had no application. So, the only 
question is, was the case properly constituted before the County 
Court? The levy under the executions issued on the 6th of May 
was waived by the exetutions issued the 9th of August... These 
latter executions were not levied. What the officer means by 
saying, “‘he adopted the levies already endorsed on the judg- 
ments and executions as his, under the last named executions,’’ 
is not intelligible. He did not endorse the levies on the execu- 
tions, and did not reduce them to writing; so, whatever was his 
mental operation, which he supposes amounted to an adoption of 
levies, which had been endorsed on executions that had spent 
their force, and been waived by taking out later executions, there 
certainly was no levy within the rule established by Dickson v. 
Peppers, 7 Ire. 429. Consequently the County Court had noth- 
ing to act on—there was no case before it—and it had no power 
to render a judgment and grant an order of sale. So, the princi- 
ple “« that this Court cannot go behind a judgment of a compe- 
tent tribunal until it is reversed,’’? has no application; for there 
was no judgment, and the proceeding of the County Court was 
void and of no effect. 


Per Curtam. Judgment reversed, and renire de novo 
awarded. 
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JOSEPH J. WILLIAMS & WIFE vs. JOHN R. LANIER, et. al. 


Where the husband has poss..sion of the wife’s land, after issue born, case, in the nature 
of waste, is the proper remedy for an injury to the inheritance, by cutting timber trees, 
and should be in the name of the husband and wife jointly. 

But for an injury to the crop, he must sue alone, and the Stat. of limitations bars the 
action after three years. 

The rule is, where the husband must sue alone, or may join his wife, the Statute of limi- 
tations bars; but when he must join the wife, the Statute does not bar, for it is her 
action. 

(The case of Gentry v. Wagstaff, 3 Dev, 270. MeRee v. Alexander, 1 Dev. 321. Allen 
v. Gentry, 2 Law Repos. 609, Davis v. Cooke, 3 Hawks 603, cited and approved. 
And Caldwell v. Black, 5 ire. 463, and Fagan v. Walker, commented on.) 


Tis was an action on the cass, in the nature of waste. Pleas, 
general issue and Statute of limitations. On the trial before his 
Honor, Judge Baitey, at Martin at the Fall Term, 1850, the 
case was as follows: The locus in quo descended to the feme 
plaintiff, Mrs. Williams, when an infant, and during her minority 
she intermarried with the other plaintiff, between the years 1830 
and 1844; and after the descent of the land, and during her mar- 
riage, and after the birth of a child, the defendants, who had no 
estate in the land, trespassed on it, and cutand carried off for sale 
a great number of timber trees. ‘The waste was done more than 
three years before the commencement of the action; and the action 
was brought for the injury done to the inheritance, and not for the 
injury to the estate of the husband. For the plaintiffs, it was con- 
tended that they were entitled to recover for the injury to Mrs. 
William’s estate, notwithstanding the length of time, and the plea 
of the Statute of limitations. His Honor was of opinion against the 


plaintiffs, and they accordingly submitted to judgment of nonsuit, 
and appealed to the Supreme Court. 


Moore, for the plaintiffs. 
Biggs, for the defendants. 


Pearson, J. The feme plaintiff owned the land in fee simple, 
and intermatried with the other plaintiff, who took possession, and 
there was issue born alive. Afterwards, the defendant entered 
upon the land, and cut many timber trees. The action is case 
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‘¢in the nature of waste,”’ for the injury to the inheritance. The 
defendant insists—/irst, case is not the proper action; secondly, the 
action is barred by the Statute of limitations, notwithstanding the 
coverture. : 

A reversioner or remainderman could not bring a writ of waste 
against a stranger, because privity of estate was necessary to sup- 
port the action. Hence, anciently, if a stranger broke the close of 
one having the particular estate, and besides injuring him by 
‘treading down his grass,’’ taking away his crop, &c., also com- 
mitted an injury to the inheritance, by cutting timber trees, tearing 
down houses, &c., the reversioner or remainderman was allowed 
to bring a writ of waste against the particular tenant ; and_he, in 
trespass quare clausum, besides damages for the immediate injury , 
was allowed to recover damages by way of reimbursement for his 
liability, on account of the injury to the inheritance. This was 
found, in many cases, to bear hard on the particular tenant, and 
the remedy was frequently an inadequate one for the reversioner 
or remainderman. F dr these reasons, it has been settled for up- 
-wards of a century, that the latter may bring case in the nature 
of waste, for the injury to the inheritance; and the former, éres- 
pass quare clausum, for the injury done immediately to him. 1 
Chit. Plead. 50, 71, 2 Saund. Rep. 252, B. n. 7. 

Upon this principle it is clear, where an injury is done after the 
death of the wife, the husband, as tenant by the curtesy, may in 
trespass quare clausum, recover for the immediate injury; and the 
representative of the wife may bring case, ‘‘in the nature of 
waste,’’ for the injury to the inheritance. 

On the part of the plaintiffs it is insisted that the principle ap- 
plies, when the injury is done in the life-time of the wife, after 
issue born; for that, upon the birth of issue, the husband becomes 
tenant by the curtesy initiate, and is seized in his own right of a 
particular estate for life, which is separated by the act of law, 
leaving the inheritance as a reversion, of which the husband and 
wife continue to be seized in right of the wife. This proposition 
is denied on the part of the defendant; for whom it is insisted that 
notwithstanding the birth of issue, there is no separation of the 
estate, and the husband and wife continue to be seized of the whole 
in right of the wife. So the case turns upon the single question: 
has a husband, after issue, any estate in his own right? 
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Whither the husband has any estate in-his own right before the 
birth of issue, is aquestion not now presented. But we think it 
clear, that upon ‘the birth of issue, he becomes, by act of law, 
entitled in his own right, to a separate estate for his life, and holds 
the reversion with his wife, in her right. 

The authority of my lord Coke is express. After issue, the 
husband receives homage and does homage alone, forfeits the 
land for treason or felony, and may by feoffinent or bargain and 
sale, pass an estate for his own life; ‘‘ for he is seized of an es- 
tate for his own life, in his own right,’’ Coke Lit. 67, a. All the 
elementary writers concur in treating this matter as settled, and 
give to the husband’s estate a name, 7. e., tenant by the curtesy 
initiate, as fully recognized and as fumiliar as that of tenant by 
the curtesy. McQueen on Husband and Wife, 27. In fact, 
by reason of the husband’s having this separate estate in his own 
right, and being also seized with his wife of the inheritance in 
her right, he has a greater control over the land than after he be- 
comes tenant by the curtesy. He is not punishable for waste, or 
liable to forfeiture for making a feoffment in fee; and in the lat- 
ter case, the estate of the wife was discontinued until reinedied by 
Statute. On the same ground, the inc :mbent of a benefice, be- 
ing seized in his own right of an estate for life, and of the inher- 
itance in right of his church, was not punishable for waste, &<.; 
and his feoffment in fee created a discontinuance at common law. 
[t is settled in our Courts, that the estate of the husband may be 
sold under execution, er by bargain and sale without joming the wife: 
and the purchaser takes an estate fer the life of te husband, al- 
though the wife be living. Fagan v. Walker, 5 Ire. 634, de- 
cides, that if, after issue born, the husband bargains and sells the 
wife’s land in fee, she has seven years after his death to bring her 
action; because ‘‘ the husband has a particular estate in the lands 
of his wife, and her right of entry does not accrue until his 
death.’’ <‘ The estate in possession of such a vendee,”’ (the par- 
ticular estate for the life of the husband,) ‘‘ and the remainder,”’ 
(or reversion,) ‘in fee of the wife, form but different parts of 
one and the same entire estate.”’ 

The defendant’s counsel, pressed by these authorities, fell back 
upon a distinction, 7. e., although the husband by his act may sep- 
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arate the estate, yet it is not separated by act of law, so long as it 
continues in him. ‘This distinction is not supported by any au- 
thority, and is at variance with the fact that ‘an estate for his life 
may be passed by bargain and sale, or by sale under an execu- 
tion. ‘These conveyances operate by act of law, and pass neth- 
ing except what rightfully belongs to the bargainor or the debtor, 
as his own separate estate. 

By way of further illustration, if husband dies, the growing 
crop belongs to his personal representative as emblements. ‘This 
supposes him to have a separate estate in his own right; for, if he 
held the estate as a whole, with the wife in her right, at his death 
she takes the land, and of course all that is a part of it. A tres- 
passer takes away the growing crop—the husband is the party in- 
jured; for it is his crop, and the action of trespass g. ¢. f. should 
be in his own name. Several old authorities were cited to. shew 
that he may join the wife; Cro. Car. 419. Jones 367. Hob. 189. 
In Frosdich v. Sterling, 2 Mod. 269, it is said these cases war- 
rant no more than that the wife may be joined, not that of neces- 
sity she must. But admit the wife may be joined, it proves. noth- 
ing, because, to exclude the idea of a separate estate, it is neces- 
sary to show that the wife must be joined, for if the husband may 
sue alone, it is on the ground that he has a separate estate in his 
own right. 

The cases in Comyn’s Digest, under title, «‘ Baron & Feme,”’ 
when husband must sue alone—when he may join the wife— 
when he fnust join the wife—which are also cited in Bac. Abrid., 
‘¢ Baron & Feme,’’ page 500, evidently conflict; and it is impos- 
sible to deduce any principle from them. In Way & wife v. 
Bidgood, 2 Black. Rep. 1236, they are called a “ farrago of 
cases.”’ "This is no doubt, because of the fact, that at the time 
most of them were decided, the principle that a reversioner or re- 
mainderman might bring ‘‘ case in the nature of waste,’ against 
a stranger for an injury to the inheritance was not established; 
consequently where an injury was done directly to the husband 
by destroying his crop, and also to the inheritance by cutting 
timber trees, inasmuch as no action of waste could be brought, he 
was ex necessitate allowed, by joining the wife, to recover in 
trespass quare clausum fregit, not only for the immediate injury 
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to him, but also for the injury to the inheritance; in the same way 
as any particular ignapt might recover, not only for the immedi- 
ate injury, but also fot, the injury to the inheritance, by way of 
reimbursement for his liability over. So that, if the husband 
sued alone, he recovered damages for the immediate injury. If 
he joined his wife, besides these damages, he also recovered dam- 
ages for the injury to the inheritance. But after the principle was 
established» that the reversioner might sue a wrongdoer in case 
“ inthe nature of waste,’’ the necessity no longer existed; and the 
practice of allowing the wife to be joined, (which had originated 

in’that necessity,) no longer obtained, and the cases in which it 
had been allowed were considered of doubtful authority. It was 
said, there was no more reason for allowing the husband by join- 
ing his wife to recover in trespass for an injury to his crop, and 
also for an injury to her inheritance, than there was for allowing 
a tenant for life to join the reversioner, and so recover for an in- 
jury to both in one action; because the husband might sue alone 
in trespass for the i injury to his crop, and j join his wife in case, for 
the injury to her inheritance. 
Suppose a stranger injures the crop and also the inheritance; 
the husband brings trespass in the name of himself and wife for 
both injuries; the husband dies; the action as to the crop must 
abate, for it belongs to his representative; or the wife dies—then 
the action as to the injury to the inheritance must abate, for that 
belongs to the wife’s representatives. And if in the one case, the 
husband is allowed to proceed for his part of the injury, and in 
the other the wife may proceed for her part, it would be an un- 
heard of mode of splitting up an action, and a novel species of 
abatement as to a part. Or, suppose the husband dies before 
suit—then it is clear that his representative and the wife cannot 
join. The former can bring trespass for the injury to his intes- 
tate’s crop; what action can the wife bring for the injury to her 
inheritance? Certainly, it must be case “ in the nature of waste.’’ 
Upon what principle then, other than that of necessity, (which 
does not now exist,) can the husband be allowed, in his lifetime, 
to join in one action that which, after his death, constitutes two 
distinct causes of action, belonging to two different persons ? 

The counsel then assumed the position that in ejectment for the 
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wife’s land, she must be joined as one of the lessors; and the ef- 
fect of it was, to prevent the right of entry from being tolled, un- 
der the saving in the Statute in favor of femes covert. For this 
he cited Caldwell §° wife v. Black, 5 Ire’. 463; and then very 
ingeniously deduced the conclusion, that the husband had no es- 
tate in his own right. The case cited is an authority for the posi- 
tion, that when the eviction is before the marriage, the wife must. 
be joined, and her right of entry is saved. The Teason is, her 

estate being devested at the time of the marriage, she had but a 
mere right, and the husband not being seized during coverture, 
could take no estate in his own right; Gentry v. Wagstaff, 3 

Dev. 270: consequently, she must be one of the lessors, The 
action is to assert her right, and the husband is joined merely be- 
cause of her incapacity. In such a case the conclusion is a legiti- 
mate one, that the husband has no separate estate. . 

But in our case the husband was seized during coverture; there 
was issue born alive, and the eviction took place afterwards; and 
the question is, in this case, must the wife be joined? It is true 
she may be joined, and it is usual to join her; but the conclusion 
that the husband has no separate estate is not supported, unless 
she must be joined. The husband can, without joining the wife, 
make a lease for years, which is valid until his death. This is 
clear—Bac. Abrid. ‘¢ Leases and Terms for years;’’ consequently, 
he may bring ejectment without joining the wife. In Bac: Abrid. 
‘« Ejectment,” it is considered as settled, that although the hus- 
band may join the wife, as her contracts relating to her estate are 
hut voidable during the coverture, yet it is not necessary that the 
husband and wife should join in a lease to try the title to her es- 
tate. He alone might make a lease for that purpose, and several 
cases are cited, in which the husband has maintained ejectment 
on his own demise. 

It was then assumed, that when the eviction is after seisin by 
the husband and birth of issue, the entry is not tolled by seven 
years adverse possession, provided t the wife is joined; and it was 
forcibly put that this tends to show that the entry was the right of 
the wife, because it would be inconsistent to allow the husband to 
save his own right of entry, by taking shelter under his wife’s 
name. If the husband has an estate in his own right, there is 
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no reason why his entry should not be tolled, and the wife or her 
heirs have seven years after his death to assert her right. The 
idea therefore, that by joining the wife the husband can recover 
possession at any time, during the coverture, notwithstanding an 
adverse possession of seven years, is inconsistent with the fact of 
his having a separate estate in his own right, and it is necessary to 
examine into the correetness of the position assumed as the basis 
of the argument. 

It'is obvious that the position conflicts with the reasoning and 
authorities before cited to show that the husband had an estate in 
his 6wn right.. No authority was cited to support it, and the 
counsel relied solely on an opinion, arguendo, of Chief Justice 
Rurrin, in Caldwell vy. Black, where it 1s said, that in case of an 
eviction during coverture, seven years adverse possession does not 
toll the entry, because of the coverture of the wife. 

It is proper, therefore, to examine the grounds upon which the 
opinion is based, ‘The cases of Took v. Glascock, 1 Saund. 250, 
Polyblank v. Hawkins, Doug. 329, are relied on as precedents to 
show that the form of pleading is, ‘“‘the husband and wife are 
seized in their demesne as of fee, in right of the wife.’’ It will 
be seen, however, that in both of these cases the wife had a re- 
rersion, and not an estate in possession. Of course the estate is 
truly described by the words, the husband and wife were seized 
of the reversion in their demesne as of fee. These cases have 
no bearing on the question, whether the husband has a separate 
estate, where there is an estate in possession. 

The Statute 32, Hen. 8, was passed for the express purpose of 
enabling the husband and wife to make a lease by matter in pais, 
which should be binding on her after coverture; because she 
could not, like any other person having a reversion, confirm the 
lease by joining in its creation. ‘This Statute is therefore consist- 
ent with the fect of a separate estate in the husband, and cannot 
be made to bear on the question of ejectment, without going be- 
yond its express object, and requiring the tenant in possession not 
merely to confess a lease, but to confess a lease with the nine re- 
quisites of the Statute, i. e., that it was by indenture, &c., Kc. 

McRee v. Alexander, 1 Dev. 321, passes over the point sub 
silentio; and we are left to conjecture, whether it was because the 
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Court did not think it an-open question, or because it was over- 
looked. ‘The latter is the most probable, for it certainly was not , 
settled on the side for which it is used, in Caldwell vy. Black, as 
all of the authorities cited in the first part of this opinion, are in con- 
flict with it; and the case was submitted by the counsel for the 
plaintiff without argument. There was no counsel for the de- 
fendant, whose business it would have been to support the point. 
The other authorities cited support the decision, but conflict 
with the. position assumed, arguendo; Allen v. Gentry, 2 Law 
Repos. 609; Davis v. Cooke, 3 Hawks 608. In both cases, the“ 
things were taken from the feme, dum sola. At the time of the 
marriage she had no estate, but a right, in which the husband 
took nothing. So the action was hers—would survive to her— 
and the husband was a necessary party merely because of her in- 
capacity. She was under disability of infancy, when her cahse 
of action accrued; she married under age; and as she had three 
years after discoverture to bring her suit, there was no reason why 
it might not be brought for her at an earlier day. So, in Cald- 
well vy. Black, the eviction was dum sola; the feme was under 
disability of infancy when the cause of action accrued; she mar- 
ried under age; and at the time of her marriage she had no es- 
tate, but a right, and the husband took nothing. It was her right 
of entry, and her action; and as, under the saving of the Statute, 
she had time to sue, until three years after discoverture, there was 
no reason why the action might not be brought for her at an earli- 


er day. ; 

The two cases cited, therefore, are on all-fours with the de- 
cision in Cauldwell vy. Black, but oppose the position assumed, ar- 
guendo. Suppose the wife in possession of the things at the time 
of her marriage, and they are taken from the possession of the 
husband; certainly he must sue alone, and could not avoid the 
Statute by joining his wife. So, where the eviction of land takes 
place after the husband has possession, it is an injury to him, and 
joining the wife cannot avail him, if his entry was tolled. Or, if 
it was not, and he died after recovery in ejectment, and before 
bringing an action for the mesne profits, the wife certainly would 
not be entitled to the profits, because they are in lieu of the crop 
which the husband would have raised during the coverture, but 





IN THE SUPREME COURT. 





Williams & wife v. Lanier et al. 





for the eviction; and his representativeswould be entitled to them 
S as damages, for the injury done to his intestate. 

We have entered somewhat at large into the discussion of this 
question, because we are aware, that although the distinction be- 
tween taking things personal before and during coverture, is fami- 
liar to the profession, yet they have failed to advert to the fact, thas 
the same distinction exists in regard to an eviction from the wife’s 
land, before and during coverture; and gn impression prevails, 
that in ejectment the wife must be joined, as well when the 

"eviction is during coverture as where it is before coverture; and 
consequently, that in either case, the right of entry is not tolled 

* during the coverture, and the wife has only three years after dis- 
coverture to bring her action: whereas, in fact, although her entry 
is not tolled, when the eviction is before coverture, (she marrying 
while under age) and she has three years after discoverture in 
which to sue; yet when the eviction is during coverture, the hus- 
band has an estate for his life in his own right; his entry is tolled 
by seven years adverse possession; and the wife or her heirs, have 
seven years after his death to bring their action, because her right 
of entry did not accrue until his death. Like the case of a rever- 
sioner or remainderman, after an ordinary estate for life, who has 
“no nght, and is not required to look to it, until the determination 
0 the particular estate. This impression was probably occasioned 
by Jones v. Clayton, 2 Mur. 62, where it is held, that if husband 
makes bargain and sale in fee and dies, the wife has only three 
years after his death to bring her action. This case was express- 
ly overruled by Fugan v. Walker, in which it is held, that the 
wite or her heirs in such case have seven years after the death of 
the husband; for he had an estate in his own right for life, and 
her right of entry did not accrue until the determination of his 
© estate. This would have corrected the erroneous impression, but 
for an unfortunate dictwm of the learned judge, (not called for by 

the argument, and in fact, inconsistent with it,) in which he says 

that, if after seisin and birth of issue, the husband is dissiezed, the 

wife will have only three years after his death to assert her claim. 

This is inconsistent with what he had before decided, 7. e., that 

the husband had an estate for life in his own right. Of course 
then, the wife could have no right of action until his estate deter- 
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mined, and had®seven years after his death to bring her suit. The 
effect of this dictum was no doubt increased.by the position as- 
sumed arguendo, by the Chief Justice, in Caldwell v. Black, 
which we have considered. When a principle ts fixed, on, the 
only way by which to keep the decisions uniform, and to support 

pretensions of law to be considered a science, is to carry out 
the principle to all of its legitimate co..sequences; e. g., having 
settled the principle, that, after birth of issue, the husband is a 
freeholder, and is seized of an estate for life in his own right, it 
must be carried out so as to include all corrollaries. 

It was said in the argument, that the idea of two actions for,an 
injury committed at one and the same time, and in fact ‘by the 
same act, e. @., if apple trees are cut down, an action of trespass 
by the husband for the loss of the fruit, and of case by husband and 
wife, for the injury to the inheritance—is incongruous; because 
there is a supposed identity of person, and the husband would re- 
ceive the damages recovered in both actions. There is no incon- 
gruity, nor is it without precedent, A battery is committed on 
the wife; the husband and wife sue in trespass for the immediate 
injury to her person—the husband sues alone in case for the loss 
of society, &c.; yet he gets the damages recovered in both actions. 
That is the reverse of our case, where the immediate injury beings 
to the possession of the husband, he sues alone in trespass, ali . 
the injury to the inheritance is sued for by the husband and wife, - 
in case, ‘‘in the nature of waste.”’ 

That the Statute of limitations does not bar, is a corrollary of 
the conclusion, that case in the nature of waste is the proper action. 
The rule is, where the wife must be joined, the Statute does not 
bar; for it is her cause of action, and survives to her. Where the 
husband must sue alone, or may, at his election, join the wife, 
the Statute does bar; for it is his cause of action, and does not 
survive to the wife. 


Per Curiam. Judgment reversed, and venire de nove 
awarded. 
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* 
G. W LITTLE vs. B. J. DUNLAP et al., EX’RS OF YOUNG H. ALLEN. 


If a note be transferred before it is due, the endorsee will hold it freed from any deal- 
ings between the maker and payee, had before that time. 

If transferred after it is due and dishonored, the maker is entitled to the same defences 
against the endorsee, as he would have had against the payee. 
(The case of Elliott v. Smitherman, 2 Dev. & Bat. 338, cited and approved.) 


Tuts wasan action of DEBT on a promissory note for $150, 
executed by the defendant’s testator on the 11th July, 1849, pay- 
“able to one Threadgill on demand, and by him endorsed to the 
plaintiff on the-17th day of June, 1851, who demanded pay- 
ment thereof on the 25th of the same month. The pleas were 
nil debet—set-off. Upon the trial at Anson, on the last Circuit, 
before his Honor Judge CaLDWELL, the defendants offered setsy 
off against said note, arising after its execution, and before it had 
been endorsed to the plaintiff, insisting that the said note, when 
endorsed, was dishonored. Of this opinion was his Honor, and 
allowed evidence of said sets-off to go to the jury. It also ap- 
peared that the payee, Threadgill, and the testator of defendants, 
lived in a mile or two of each other. The jury returned a ver- 
dict allowing said sets-off; and the Court having rendered judg- 
F ine accordingly, the plaintiff appealed. 


» Strange, for the plaintiff. 
BeWinston, Sen., for the defendants. 


Nasu, C. J. The action is brought ona promissory note. It 
was executed by defendants’ testator, on the 11th July, 1849, and 
payable on demand. The payee endorsed it to the plaintiff on 
the 17th day of June, 1851, and demand was made on the 25th 
of the same month. The note was dishonored at the time of its 
endorsement, and subject, in the hands of the endorsee, to all the 
defences it would have been, if still held by the endgser. There 
is no precise time established in law, within which a note payable 
on demand must be presented for payment, so as to protect an 
endorsee against the equities which the maker may have upon the 
payee or endorser. If transferred before dishonored, the endorsee 
will hold it freed from any dealings between the maker and payee 
had before that time; if after, he holds it as the payee did, and 
subject to all his liabilities upon it. When a note is made paya- 
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ble on demand, or when no time of payment is expressed, it is 
payable instantly on demand, without any allowance of days of 
grace; and it must be presented for payment within a reasonable 
time after the receipt of it—Chit. on Bills, 269; and if not so 
presented, the note will be dishonored. Bowler v. Jones, John. 

203; Chit. on Bills, 127. What is reasonable time de- 
pends upon the circumstances of each case. Here the original 
parties lived in a mile or two of each other, and the note was not 
endorsed until near two years after its execution. It was then 
dishonored, and the defendant was entitled gs against the plaintiff 
to the full benefit of his claims against Threadgill, the payee of: 
the note. Elliott v. Smitherman, 2 Dev. & Bat. 338. 

In Winslow and Martin, 2 Mason 141, a neglect in demand- ! 
ing a note payable on demand, for seven months, was held an 
unreasonable delay. i 

We see no error in the opinion of his Honor ‘below, and the 
judgment is affirmed. , 


Per Curiam. Judgment affirmed. 


DANIEL BAKER vs. MATTHEW HALSTEAD & CO. 


Where a party litigant is denied his right to appeal, or deprived of it by fraud or acci- 
dent, or inability to comply with the requirements of the law, he may have the writ 
of certiorari. 

But otherwise, when his failure to appeal or make defence was the result of his own 
negligence, or where he trusted his interests to an unfaithful agent. 

Where a judgment was obtained in the County Court against B. & L. upon a note which 
B. had signed in blank for L., for renewal at Bank, and which L. had altered by 
erasure, and filled up, and transferred to H.; and B. had trusted to L. to employ coun- 
sel to enter pleas in bar, who suffered judgment to be taken against both:—Held that 
B. was not, under these circumstances, entitled to the writ of ‘certiorari. 

(The cases of Kelsey & Brigman v. Jervis, 8 Ire. 451. Betis v. Franklin, 4 Dev. & 
Bat. 465, and State vy. Bill 13 Ire. 373, cited and approved.) 


This was an application on the part of the plaintiff to the Su- 
perior Court of Law of Cumberland county, on the last Circuit, 
his Honor, Judge CatpweELt, presiding, for a writ of certiorari, 
to bring up the record of a suit in which judgment had been ob- 
tained against him and one Latta in the County Court of Cum- 
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berland, by the defendants, Halstead & Company. The petition 
set forth the following facts: Latta was a merchant in Fayetteville, 
and the plaintiff had, on several occasions, endorsed for him in 
Bank there, and living in the country, had several times endorsed 
for him in blank, with only the amount in figures set out at top— 
the undérstanding between them being that Latta should fillgap 
the blanks, and that the notes were only to be used for renewal 
at bank. ‘The note on which judgment was obtained in the 
County Court, was one of these blank notes, (left with Latta to 
renew dne in Bank,),bearing date the 20th May, 1851, and pay- 
able eighty-nine days after date. This note was applied to the 
renewal of the Bank debt, and being afterwards taken up by 
Latta, he, unknown to the plaintiff, altered the figures at the top, 
set out $407 56, filled it up for the same amount, altered the date 
Sto September 22d, and the time of payment to 8 months, and 
passed it to the plaintiff’s merchants in New York, in discharge 
of a debt he owed them. The erasures and alterations were dis- 
tinct and barefaced; and the petition charges fraud and collusion 
between Latta and the assignees of the note. Suit was brought 
by defendants to June County Court, 1852, and the plaintiff being 
surprised, and intending to employ counsel, saw- Latta, who as- 
»sured him that he had done so, and a full defence should be made. 
Pe ‘Latta put in only a dilatory plea; and at September Term the 
c was withdrawn, and judgment taken against both defendants, 
the plaintiff and Latta. The petitioner further states, that the 
facts of the fraud did not come to his knowledge until after judg- 
ment had, and execution issued, he being kept in ignorance thereof 
by the false instructions given by Latta to his counsel, and by 
Latta’s assurances that a full defence should be made. 

Upon this application, his Honor granted the writ as prayed 
for; and upon its return to the same term of the Court, on hearing . 
the petition, with the accompanying affidavits, gave judgment dis- 
missing the certiorari. From which judgment the plaintiff prayed 
for and obtained an appeal. 


Strange, for the plaintiff. 
W. Winslow, for the defendant. 


Nasu, C. J. The writ of certiorari is, used in this State 
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mostly as a substitute for an appeal; and when a case is so brought 
up to a higher tribunal, the trial is de novo. ‘There are very few 
cases in which a party, dissatisfied with the judgment of an in- 
ferior Court, may not appeal to a higher one, and thereby entitle 
himself to have his cause heard again; and when the right of ap- 
peaks not given, the writ is used as, or in the place of, a ‘writ of 
error, to reverse and correct errors of law only. The cases cited 
by the plaintiff’s counsel show that the principles governing the 
writ of certiorari have often, been discussed in this Court, and we 
had hoped set forth so plainly, that no mistake could exist on the 
subject. We cannot state those principles more plainly than we 
have done, and therefore will not enter upon a discussion of thei 
reasons upon which they are founded, but content ourselves with 
simply again stating them. Where the proceedings of an inferior 
tribunal are not according to the course of the common law, a 
party, conceiving himself aggrieved by its decision or judgment, 
is entitled ez debito justitie, to a writ of certiorari to remove them 
to a higher tribunal for revision, in a matter of law, as in other 
cases, ona writ of error. Where, by the law of the State, a party 
litigant in an inferior tribunal is entitled to an appeal, and this 
right is denied him, or he is deprived of it by fraud or accident, 
or inability at the time to comply with the requirements of the 
law, he may have a writ of certiorari to obtain a revision of his’ 
case in a Superior Court. 

In this case, the petitioner was entitled on the trial in the Coun- 
ty Court to an appeal from its judgment; a right, of which he was 
deprived by his own showing, by no default of the Court, nor by 
any fraud, of which in this case he has a right to complain, acci- 
dent, or inability to comply with the conditions of an appeal. If 
he is injured, it is his own fault or negligence. He was the en- 
dorser in Bank for a Mr. Latta. Living at some short distance 
from the town of Fayetteville, where the notes were to be renew- 
ed, he furnished his principal with blank notes. Latta, instead 
of appropriating the notes to the purpose for which they were in- 
tended, transferred the one now in dispute to a creditor of his in 
New York, the defendant in this proceeding, who brought an ac- 
tion upon it when at maturity against both the maker and the en- 
dorser. Upon the writ being served upon him, the petitioner had 


Pike 





IN THE SUPREME COURT. 


Holmes v. Johnson. 





an interview with Latta, complaining of his conduct, and inform- 
ed him of his intention to employ counsel to defend him, ‘‘ when 
Latta assured him he had employed counsel, and that a proper 
defence should be made.’’ ‘The petitioner, according to his own 
statement, took no further steps in the case, but trusted his inter- 
est to the care of his co-defendant, who, upon the trial, withdrew 
his plea and gave the plaintiffs a judgment. Other facts and cir- 
cumstances are stated in the petition, which are not adverted to, 
because they do not touch the point upon which the application 
for the writ is refused. We refuse it, because a proper case for its 
use is not stated. ‘The case below is one where an appeal lay at 
ithe instance of either party; no appeal was asked for; the de- 
fendant trusted his interest to an unfaithful agent, and who must 
have known that he had been unfaithful in that particular trans- 
action, and grossly so. Having lost his right of appeal by his 
own negligence, in not attending to his own business, he has no 
right to ask the Court for its aid through a writ of certiorari. A 
petition for such a writ must set forth two things: first, a good de- 
fence existing at the time when he ought to have pleaded; and 
secondly, a good excuse for his laches in not pleading or not ap- 
pealing. Stlre. 451. Aelsey §& Brigman vy. Jervis, 4 Dev. & 
Bat. 465. Betts v. Franklin, 13 Ire. 373. State v. Bill. The 
‘) judgment of the Court below is affirmed. 


Per Curiam. Judgment affirmed. 


JAMES HOLMES vs. JOSIAH JOHNSON. 


Case for malicious prosecution may be maintained where a warrant is sued out on an ac- 
cusation of larceny, from a Justice of the Peace, although it is not placed in an offi- 
cer’s hands, nor further proceeded on. 


( THis was an ketion on the case for malicious prosecution, and 
was one of a series of cases submitted by the parties to arbitration. 
It was in evidence that the defendant had sued outa warrant from 
a Justice of the Peace, charging the plaintiff with a laréeny, but 
the warrant was not placed in the hands of gn officer, and was no 
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further proceeded on.‘ On this state of the facts, the arbitrators 
were of opinion that the action could not be maintained, and for 
this reason awarded judgment forthe defendant. At the last Fall 
‘Term of Sampson Superior Court, his Honor, Judge CaLpweE Lt, 
presiding, the plaintiff ’s counsel moved to set aside the award, but 
his Honor refused the motion, and gave judgment against the 
plaintiff, for costs, according to the award; from which judgment 
the plaintiff appealed. ) 


Strange, for the plaintiff. 
No counsel for the defendant. 


Barrie, J. [tis stated in an elementary work of high au- 
thority, 3 Step. N. P. 2274, that “the foundation of an action 
for a malicious prosecution is the malice of the defendant, either 
expressed or implied; and whatever engines of the law malice 
may employ to compass its evil designs against innocent and un- 
offending persons, whether in the shape of indictment or informa- 
tion, Which charge a party with crimes injurious to his fame and 
reputation, and tend to deprive him of his liberty; or whether such 
inalice be evin¢ged by malicious arrests, or by exhibiting ground- 
less accusations, merely with a view to occasion expense to the 
party, who is under the necessity of defending himself against 
them, the action on the case affords an adequate remedy to the 
party injured.’? There are three sorts of damages, any of which 
would be sufficient to support an action for malicious prosecution. 
Ist, ‘the damage to a man’s fame, as if the matter whereof be 
scandalous; 2nd, where a man is put in danger to lose his life, 
limb or liberty; 3rd, damage to a man’s property, as where he is 
forced to expend money in necessary charges to acquit himself of 
the crime, of which he is accused’’—Per Horr, C. J., in Savile 
v. Roberts, 1 Ld. Ray. 374. 

The case before us seems to fall directly within the first class of 
damages, for which Lord Holt says the action will lie. It cer- 
tainly cannot be contended, that taking out a warrant upon an ac- 
cusation of larceny, has no tendency to endamage a man’s reputa- 
tion—that the matter whereof he is accused is not scandalous! 
Yet, if he be not allowed to avail himself of this action, he is en- 
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tirely without remedy. He cannot sue for the slanderous words 
merely, because they were spoken in the course of a judicial pro- 
ceeding, 3 Step. N. P. 2565. His.reputation, it must be admit- 
ted, may be as much injured where the warrant was only sued 
out from a justice, and not put into the hands of an officer, as if 
it had been prosecuted to the utmost extent. Nay, more, for in 
the latter case the party might have vindicated his character by 
proving his innocence. Analogous to this is, we think, the case 
of a bill of indictment preferred and returned ignoramus; Payne 
v. Porter, Cro. Jac. 490; or that of a bill preferred coram non 
judice , 1 Roll. Abr. Action sur case, (P.) 112. Both upon principle 
and authority then, we think his Honor in the Court below erred in 
refusing to set aside the award, and in giving judgment for the 
defendant. For this error, the judgment must be reversed, and 
the award set aside. ‘This opinion will be certified to the Superior 
Court of Law of Sampson County, to the end that the plaintiff 
may proceed in his action. * 


Per Curiam. Judgment reversed, and award set aside. 


THE STATE rs. CATHARINE CHRISTIANBURY & GEORGE HERMON. 


. The offence of conspiracy to cheat and defraud, is not embraced within the exceptions of 


the Act of 1836, (Rev. Stat. ch. 35, sec. 8,) limiting the time in which prosecutions 
for misdemeanors shall commence. 

The word deceit in the Act seems to have been used for cheating by false tokens, (which 
offence may be committed by one person,) and is distinct from the offence of con- 
spiracy, the gist whereof consists in the confederation (by two or more) to do the act 
charged. 

(The case Of the State v. Watts, 10 Ire. 369, cited and approved.) 


TE defendants were indicted for a consprracy. Pleas, not 
guilty and Stat. Limitations. On the trial before his Honor Judge 
Man ty, at the Superior Court of Law of Alexander, at Fall 
Term, 1851, the indictment charged, and the facts in substance 
were, that in order to defraud James Vincannon out of the col- 
lection of a judgment which he had obtained against Catharine 
Christianbury before a Justice of the Peace, the defendants agreed 
that Catharine should sell all her property to George Hermon, and 
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that he should.pay her the money for it. ‘To this ceremony, a 
witness was to be called. It was further agreed, that the money 
was then to be returned to Hermon, and he was to hold title to 
the property upon a secret trust for her. Accordingly, a consider- 
able amount of property (more than sufficient to satisfy the judg- 
ment) was, in the presence of a witness, transferred between the 
parties, and the purchase money paid; and this purchase money 
was refunded, in accordance with the understanding between 
them, as above stated. ‘This transaction took place about two 
and half years before the finding of the bill of indictment. It 
was contended for the defendants, that these facts did not amount 
to an indictable offence; and if so, that it was barred by the Stat- 
ute of Limitations. His Honor was, however, of a different 
opinion, and so instructed the jury, who returned a verdict of 
guilty; and judgment being pronounced thereon, the defendants 
uppealed to the Supreme Court. 
This case was argued at the last Morganton Term by— 


The Attorney General, for the State. 
W. F. Caldwell, for the defendants; and after an advisari un- 
til the present Term, the opinion of the Court was delivered by 


Nasu, C. J. Whether the facts charged in this indictment 
amount to an indictable offence or not, we do not feel called on, 
to decide, as there is another point upon which we think his Hon- - 
or below erred. ‘The acts which are charged in the indictment, 
as constituting the offence, took place more than two years before 
the prosecution was commenced. By the Act of 1836, (Rev. 
Stat. ch. 35, sec. 8,) it is provided that ‘in all tresspasses and 
other misdemeanors, except the offences of perjury, forgery, ma- 
licious mischief and deceit, the prosecution shall commence with- 
in two years after the commission,’’ &c., ‘‘and not after’? &c. 
[t is our opinion that no one of the exceptions extends to this case. 
On behalf of the State, it is argued that the facts stated amount to 
deceit. 'The indictment is for a conspiracy to commit a fraud 
upon the prosecutor, or it may be said; to cheat or deceive him. 
This is a distinct offence from that of cheating or deceiving him. 
One person alone may be indicted for an indictable offence of this 
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character. ‘I'o constitute a conspiracy, two or more persons must 
combine.” A husband and wife cannot be indicted for the latter 
offence, because in law, they are but one person. So an indict- 
ment for cheating must set fotth the means by which it was ef- 
fected, and the injury sustained by the prosecutor; and the proof 
must correspond with the allegation ; Arch. Crim. Practice 247. 
In an indictment for a conspiracy, the unlawful confederation is 
the gist of the offence; and it is not necessary to allege, or show 
in evidence, that any injury has been sustained. In the Com- 
monwealth vy. Warren §° others, 6 Mass. Rep. 74, which was an 
indictment for a conspiracy to cheat, it is decided by the Court, 
that the conspiracy is the gist of the offence; and in the case of 
the Commonwealth v. Davis, 9 Mass. Rep. 415, the Court say, 
‘upon an indictment for a conspiracy to cheat, the gist of the 
offence is the conspiracy, and the cheating is but aggravation.’’ 
One person, therefore, may be indicted for cheating, under cir- 
cumstances which make it a criminal offence; and when it is 
committed by more than one, they may be indicted for a con- 
spiracy. 

The word << deceit’’ is used in the act we are considering, and 
we presume it is used, as being the same as cheating by false tokens. 
Neither Mr. Archbold nor Mr. Russell has‘any such head as “ de- 
ceiving ’’; and all the precedents in the former upon the subject, 
are for cheating. The charge in this indictment is for a conspi- 
racy, and not for cheating the prosecutor, and does not come 
within the exceptions. It was necessary then that the indictment 
or prosecution should have commenced within two years next 
before the indictment was found or presentment made, unless the 
offenders come within one or the other of the provisos to the act. 
It is nded that it does come within the last; that is, that the 
offence committed in a secret manner, and that the indictment 
was found in two years after it was discovered. There is nothing 
in the case to show that the offence was committed in a secret 
manner. On the contrary, it states expressly that a witness was 
called to witness the transaction between the parties; and as 
it was observed by the Court in the case of the State vy. Watts, 
10 Ire. 374, ‘there is not a circumstance of concealment, by the 
offender, more than there is of secrecy in the offence.”’ 
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As the crime of conspiracy is not embraced in the exceptions 
contained in the Act of 1836, and it is not shown that the defen- 
dants were within any of the exceptions, and that the indictment 
was found after more than two years from the commission of the 
offence, the time limited in the Act is a bar to the prosecution. 


Per Curiam. Judgment reversed, and venire de novo 


awarded. “ 


STATE vs. HARRIS MELTON & ANN BYRD. 


The Act of 1838. ch. 24, (declaring void all marriages between white persons and free 
negroes and persons of color,) includes only cases where such persons of color are 
within the third degree. 

Hence, where in an indictment for fornication against A. & B. (who had been married, ) 
it appeared that one of the defendants was of Indian blood, but of what degree was 
not proved :—Held that there could be no conviction, 

In the construction of a Statute, all other Statutes made in pari materia, whether refer. 
red to or not in that under consideration, will be taken as one system, and so construed. 

(The case of State v. Bell, 3 Ire, 509, cited and approved. ) 


THis was an indictment for fornication, tried before his 
Honor, Judge Battery, at the Fall Term, 1852, of Stanly Su- 
perior Court. The defendants-pleaded not guilty, and in sup- 
port of their plea, offered evidence of their having been lawfully 
married, unless, as was insisted by the Solicitor for the State, the 
marriage was void under the Act of 1838-’9, declaring marriages 
between white persons and free persons of color void. The con- 
troversy was concerning the color of the male defendant—the fe- 
male being admitted to be white. For the defendants jt was in- 
sisted, that unless the defendant Melton was within the fourth de- 
gree of negro or African blood, they could not be convicted. For 
the State it was insisted, that the Act was general, prohibiting all 
mixtures of the white with the colored races, and it made no dif- 
ference whether the defendant’s blood was African or Indian, or 
in what degree, if there was any sensible taint of either—they 
were guilty. ‘The Court charged for the defendants, but told the 
jury they might, if they chose, render a special verdict; and the 
jury accordingly found, “that the defendant Harris Melton wae 
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of Indian,blood, but in what degree they could not say, and if in 
case this rendered the marriage void, of which they were igno- 
rant, but prayed the opinion of the Court, they found the defend- 
ants guilty; and if not, then they found the defendants not guil- 
ty.’ His Honor being of opinion upon the question of law in 
favor of the defendants, gave judgment accordingly, and the So- 
licitor for the State appealed. 


o 
Attorney General, for the State. 
Winston, for the defendants. 


Nasu, C. J. The indictment in this case is found on the Act 
of 1838, ch. 24th, in which it is declared, « It shall not be law- 
ful for any free negro or person of color to marry a white person; 
and any marriage hereafter solemnized or contracted between any 
free negro or free person of color and a white person, shall be null 
and void.’’ All persons living together under such circumstances, 
as man and wife, are guilty of fornication and adultery. It is 
admitted that Melton is of Indian descent, and that the defendant 
Byrd is a white woman; and that at the finding of the indictment. 
they were living together as man and wife; and they allege that 
they were legally married. ‘The legality of the marriage is the 
only question presented by the case. On the argument here, it 
was urged with much force that the Act did not embrace persons: 
descended from Indian ancestors. Upon this point we do not 
deem it necessary to express an opinion, because the special ver- 
dict states ‘‘ that the defendant Melton is of Indian blood, but in 
what degree they cannot say.’’ This is substantially finding 
simply that Melton is of Indian blood. To authorize a judg- 
ment ‘i this indictment, the jury should have found within 
what degree he stood to his Indian ancestor. The Act, it is true, 
is broad; but it cannot be supposed it was the intention of the - 
Legislature to forbid marriages between white persons and pet- 
sons of Indian blood, howsoever far removed. Every statute 
must receive a reasonable construction, and its letter is often de- 
parted from to carry out the manifest intention of the law makers; 
and to arrive at a proper construction, when the words are doubt- 
ful, it is the duty of Courts of justice to examine and compare 
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the different parts of the same statute, and with others made iz 
pari materja. At the session of the Legislature in 1836, all the 
Acts previously in force were re-enacted, and they consequently 
constitute but one Act. State v. Bell, 3 Ire. 509. By the 5th 
sec. of 71st ch. of that Stat., the Legislature provides, “If any 
white man or woman, being free, shall intermarry with any In- 
dian, negro, mustee or mulatto man or woman, or any person of 
mixed blood to the third generation, bond or free, he shall, by 
the judgment of the County Court, forfeit $100,’? &c. The 
6th sec. inflicts a penalty upon any minister of the gospel or 
magistrate who shall knowingly marry such persons. By these 
two sections it is seen that a penaliy merely is inflicted for a vio- 
lation of them. It was soon found that the evil was not reme- 
died. The parties still continued man and wife, and to live to- 
gether as such. ‘T'o put an end to this state of things, the Act was 
passed under which this indictment was framed. The marriage 
itself is declared void, thereby subjecting the parties to the risk of 
being indicted for fornication and adultery, as long as they con- 
tinued to cohabit. ‘This Act is in pari materia with that of 1836; 
and the Legislature must have intended that the degrees set forth 
in the latter should govern the criminality of the former. Jt 
could not have been intended that the most remote taint of Indian 
blood on either side should make void the marriage, while it con- 
fined the penalty expressed in the Act of 1836, to being violated in 
the third degree. Again: in the 31st ch. of the Act of 1836, in 
sec. 81, the Legislature declare the evidence of all negroes, In- 
dians, mulattos and persons of mixed blood, within the fourth 
generation, to be incompetent against a white person. In twe 
cases then, the Legislature have poinied out the degree within 
which their prohibition shall operate, and when in 1838 they ex- 
tend the penalty inflicted in the 5th sec. of the 71st ch. of the 
Act of 1836, they must have meant that the offence, so punished, 
should be the same offence, that is, should be a marriage within 
the degrees specified in the Act of 1836. It is a rule in the con- 
struction of Statutes, that all Statutes which relate to the same 
subject matter, although some of them may be expressed, or not 
referred to, must be taken to be one system, and so construed; 
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ist Bur. 447; 3 Mass. R. 212; Lord Bacon’s 3d Rule, vol. 6, 
382. To enable the Court to pronounce a judgment upon the 
special verdict against the defendant, it ought to have stated with- 
in what degree the defendant Melton was removed from his In- 
dian ancestor. It does not do so—on the contrary, the jury say 
they do not know. 

There is no error in the judgment of the Court below, and it 
must be affirmed. 


Per Curiam. Judgment affirmed. 


DOE ex dem. WILLIAM JOHNSON et uz. rs. PETER E. MADDERA. 


In ejectment, where the suit abated by the death of the tenant in possession, notice to 
‘the heirs ” of such deceased tenant, without naming them, is sufficient to revive the 
suit against them, under the 7th and 9th sec. of Rev. Stat. ch. 2; and upon failure of 
the heirs to appear and make defence, the plaintiff’s lessor is entitled to judgment by 
default againt the casual ejector. 

[In England, at common law,-on failure of the defendant to confess, at the trial, lease, 
entry and ouster, according to his consent rule, the lessor of plaintiff was nonsuited 
though he might afterwards sign judgment against the casual ejector; but in our prac- 
tice, where the judgment is entered in the same Court where the pleadings are made 
up and the trial takes place, the lessor is not nonsuited, but has his judgment by default 
at once against the casual ejector. ] 

(The case of Roberson v. Woollard, 6 Ire. 91, cited and approved.) 


Tats was an action of EJECTMENT, originally brought against 
Peter E. Maddera, returnable to the Fall Term, 1849, of Martin 
Superior Court; at which term the defendant appeared and en- 
tered into the common rule, and pleaded not guilty. The case 
was regularly continued from term to term, until Spring Term, 
1851, when the death of the defendant was suggested, and it was 
‘< Ordered that a copy of the declaration and notice issue to the 
heirs at law,’’ &c.; in pursuance whereof, a scire facias and copy 
of declaration were issued ‘to the heirs at law of Peter E. Mad- 
dera,’’ notifying them ‘‘to appear at the Fall Term thereafter, 
and defend the said suit,’’ &c.; and on this the Sheriff returned, 
‘<'There are no heirs of Peter E. Maddera to be found in my 
County. I understand they reside out of this State.’ An alias 
sci. fa. was then issued, on which the Sheriff made a like return 
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to Spring Term, 1852; at which time it was ordered that publica- 
tion be made for six weeks, &c., ‘for the heirs at law of Peter 
E. Maddera,’’? &c. On scire facias issued, and returnable to. 
Fall Term, 1852, the Sheriff again made a like return, and ad- 
ded—* of the names of said heirs, I am not informed.”’ 

And on the trial before his Honor, Judge SeTrxe, at said Fall 
Term, 1852, it appearing that publication had been made, as 
ordered, the plaintiff’s counsel moved for judgment by default 
against the casual ejector, and for a writ of possession—offering 
10 prove that the original declaration was served on Peter E. 
Maddera, and that he, at the service thereof, was in the posses- 
sion of the premises therein named. This motion was refused by 
his Honor, and thereupon the plaintiff’s counsel moved for judg- 
nent by default against the heirs at law, and for an order that a 
writ of possession issue—which was also refused by his Honor. 
The plaintiff’s counsel then moved to submit the case to the jury 
upon the plea of not guilty, entered by Peter E. Maddera, which, 
also, his Honor refused to permit, on the ground that the proper 
parties were not in Court; and thereupon the plaintiffs prayed an ~ 
appeal to the Supreme Court, which was granted. 


Biggs, for the lessors of the plaintiffs. 

Moore, contra, argued Ist: The tenant in possession is admitted 
to defend, only on condition that he confess, at the trial, lease, 
entry and ouster. If he refuse to do so, or fail to appear, (in 
which case the confession cannot be made) the plaintiff is nonsuited 
as to the party let in, but afterwards takes judgment against the 
casual ejector. (Ad. on Eject. 289.) He is nonsuited because 
the plea of ‘ not guilty,’’ now part of the record, denies the whole 
declaration, lease, entry and ouster, and ‘for want of proving 
these requisites,’’ he is nonsuited. (3 Bl. Com. 204; Ad. on Eject. 
289; 2 Sel. Pr. 90, 114.) 

2d, At common law, on the death of defendant, the casual 
ejector being out of Court, the suit abated. 1 Rev. Stat. ch. 2, 
sec. 7, provides that actions of ejectment shall not abate, but may 
be revived by “ serving on the heirs at law or devisees or the 
guardians of minor heirs and devisees, a copy of declaration and 
notice; and after such service, the suit shall stand revived, and 
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shall be proceeded on in the same manner, as if the defendant 
were living.’’ So that, when the heir is served with notice, he 
too must appear and confess lease, entry and ouster at the trial, 
or the plaintiff will be nonsuited, and judgment taken against the 
casual ejector. 

3d. There has been no service on the heir. ‘The sei. fa. runs 
against ‘the heirs at law of Peter E. Maddera,’’ without naming 
them. The return of the Sheriff is, that they are not to be found 
in his county—he is informed they live out of the State, but he 
does not know their names. Whereupon publication is made for 
the heirs of Peter E. Maddera, without naming them. Publication 
is a substituted service of notice, and must be equally as certain as 
to the individuals, as actual service. If the sheriff had returned 
service on the heirs by name, it would have been good, and they 
would have been in Court; (Roberson v. Woollard, 6 Ire. 91.) 
But if the return had been ‘executed on the heirs,’* without 
name, it is clear they would not have been in Court, either to 
_ defend or make default; (2 Sel. Pr. 173.) Nor in any action, 
where a personal judgment was sought against them, or against 
property in their possession. (Roberson v. Woollard, ut supra.) 
How then, can publication for the heirs, eo nomine, which is the 
substituted service, bring them into Court? 

There is no instance of such a service being held good at law. 

It is like a summons “to executors,’’ and a return of ‘* executed 
on the executors.’? No service is good, unless the party is brought 
into Court thereby; and such service would not bring into Court 
the heir sued on the bond of his deceased ancestor—nor the heir, 
on a petition to make real estate assets—nor the heir to show 
cause why execution should not issue against lands descended. 

In Roberson vy. Woollard the Chief Justice says “this writ 
was against the lands descended to the heirs of Jo. Roberson,”’ 
without saying who they are; and thus leaving it to the Sheriff to 
judge thereof, which is often a difficult point, and on which there 
is no opportunity for the person to be heard in Court.” 

The heir of land situated in this State is heir according to the 
lex loci. A non-resident cannot know whether he is heir or not. 


4. It is not sufficient that the “heir’’ be apprised by report or 
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advice, that his interest is to be affected by proceedings. Unless 
he be brought into Court, as the tenant is, he cannot fail to ap- 
pear, nor of course make default, (for default is always after ap- 
pearance. ) 

5. The plaintiff cannot suffer non-suit, unless the heir refuse to 
appear, and without nonsuit, he cannot have judgment against the 
casual ejector; (Bl. Com. 204.) 

6. There is no distinction in the modes of bringing parties into 
(‘ourt in the different actions. All are in by service, and none 
without service or appearance. 


Barrie, J. ‘The counsel for the lessors of the plaintiff admits 
in this Court, that his Honor in the Court below was correct in 
refusing his motion for a judgment by default against the heirs at 
law of Peter 2. Maddera; and also his motion to be permitted to 
submit the case to the jury, upon the plea of not guilty, entered 
hy the said Maddera in his lifetime. But he contendsthat he was 
entitled to enter a judgment by default against the casual ejector, 
and thereupon, to issue a writ of possession, upon proving to the 
Court that the original declaration had been regularly served 
upon the said Maddera, who was then the tenant in possession. 

The counsel on the other side insists, that the suit abated, for 
the reason that there were no persons brought before the Court to 
defend the action; that the scire facias, issued to notify the heirs, 
was insufficient, because it did not name them; that the several 
returns of the sheriff were a nullity for the same reason; and also 
because he had no power to decide who were the heirs at law, or 
whether they lived in or out of the State; and that, in consequence 
of these defects, the means prescribed in the Revised Statutes, ch. 
2 sec. 7,8 and 9, were not made effectual by the lessors of the 
plaintiff to prevent the abatement of. the suit. 

The objections urged against the sufficiency of the seire facias 
are, we think, fully answered by what was said by the late Chief 
Justice Ruffin, in Roberson v. Woollard, 6 Ive. Rep. 95. That 
was, so far as this question is concerned, a scire facias against 
heirs to subject lands descended to them, to the payment of the 
debts of their ancestor, under the 63d ch. of the Rev. Stat. sec. 1. 
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The scire facias was directed to the “ heirs’? without naming 
them, and the Chief Justice said, “the, precept need not name 
them, but leave it to the sheriff to summon and return them.”’ 
The words of that Statute, and the one we have under consid- 
eration, are so nearly alike, and the purpose in view so much the 
same, that a construction put upon one, ought to be adopted in 
the other. If then the. scire facias, required by the Act to pre- 
vent an abatement, may issue to the ‘‘heirs,’’ without naming 
them, leaving it to the sheriff ‘‘to summon and return them,”’ 
the objection that the sheriff cannot exercise a judicial function in 
ascertaining and determining who are the heirs, necessarily van- 
ishes. But the other objection still remains, that the sheriff does 
not mention the names of the heirs in any of his three retums— 
says they live out of the State, and adds, in his last return, that 
he does not know what are their names. Is this a fatal objec- 
tion? We think not. The Act is obviously one for the amend- 
ment of the law, and ought to receive a liberal interpretation. 
By the rules of the common law, if the defendant in an action of 
ejectment died, the suit abated; in consequence of which, the 
lessor of the plaintiff was compelled to pay his own costs, and 
commence a new action. The expense and delay thus incurred 
were deemed unnecessary and unjust, and the Act in question was 
passed to prevent them. It is contained in the 7th, 8th and 9th 
sections of the Rev. Siat. ch. 2. The 7th section declares that 
the action shall not abate by the death of the defendant—and 
points out the manner in which it is to be revived against the heirs. 
‘The 8th provides for the appointment of a guardian to defend the 
heirs when they are minors; and the 9th prescribes the mode in 
which they are to be notified when they reside out of the State— 
the fact of their non-residence having been previously stated in 
the return of the sheriff. If the names of the heirs be known to 
the sheriff, there will be no difficulty on the part of the lessor in 
complying with the requisitions of the Statute, whether the heirs 
reside in or out of the State. But if they be unknown to the 
officer, as seems to have been the fact in this case, what is to be 
the result? Must an abatement necessarily take place, on account 
of the inability of the party to comply literally with the require- 
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ments of the Statute? Or, may the sheriff state in his return, 
that the names of the heirs are unknown to him, and that they 
reside out of the State, so that an advertisement may be published 
in some Gazette, notifying them, as “‘heirs’’ of the deceased de- 
fendant, to come in and be made parties in his stead? In the one 
case, the delay and expense will be incurred, which it was the 
object of the Statute to prevent; while in the other, the suit will 
be revived, without the possibility of the heirs being prejudiced by 
it. For if they come in and defend, the object of the notice will 
have been accomplished; and if they do not, they will not be 
subjected to the payment of any costs; and may at any time, 
unless their entry be tolled, assert their title against the lessor, or 
any other person in possession of the land. We think the latter is 
the liberal and proper construction of the act in the case supposed, 
which is, in truth, the case before us. Assuming the suit to have 
been revived by the course of proceedings, adopted by the lessor 
of the plaintiff, another question still remains: Could he, upon 
the heirs failing to appear, enter judgment against the casual ejec- 
tor, and have a writ of possession thereon? A slight attention to 
the rules of proceeding in the action, satisfies us that he could. In 
Kingland, when a declaration in ejectment is served upon the ten- 
ant in possession, the lessor is entitled to a judgment by default 
against the casual ejector, if he fail to appear; and if he appear, 
he cannot be admitted to defend, unless he enters into the common 
rule, by which he agrees to confess, at the trial, lease, entry and 
ouster. If, when the trial comes on, he refuses to make the stip- 
ulated confession, the plaintiff must be non-suited, because he 
cannot prove what is pure fiction; but in the end, says Blackstone 
in his Commentaries, vol. 3, page 204, judgment will be entered 
against the casual ejector; for the condition, on which the tenant 
was admitted to defend, is broken, and therefore the lessor of the 
plaintiff is put into the same situation as if he had never appeared 
at all. In our practice, as the judgment is entered in the same 
Court where the pleadings are made up, and the trial takes place, 
the lessor would not be nonsuited; but he would have judgment 
at once against the casual ejector—the defendant having forfeited 
all right to defend, on account of the breach of his condition. 


\ 
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Such would have been the result in this case, had the defendant 
lived to the time of trial, and then refused to confess lease, entry 
and ouster. The defendant’s counsel admits that in such case 
the casual ejector would be evoked from the land of spirits, to 
which he said he had vanished, when the tenant was admitted to 
defend. If the defendant die, what, in reason and justice, is to 
prevent the casual ejector from being evoked again, to have judg- 
ment rendered against him, upon a default of the heirs to appear 
and defend? To hold otherwise would be to belie the maxim, 
in fictione juris semper equitas evistit. 

The order from which the appeal is taken, must be reversed, 
which must be certified to the Court below, that it may proceed 
therein according to law. 


Per Curiam. Judgment reversed. 


MALCOM SHAW rs. YOUNG H. ALLEN’S EX’RS. 


To take a case out of the Statute of Limitations, the promise must be certain, or capable 
of being reduced to certainty, and the claim sued on identified as that in regard to 
which the promise was made. 

Hence, where an account was presented to the defendant and he said ‘‘ I reckon it is cor- 
rect, but I have sets-off against it, and would rather settle with the plaintiff myself,” 
and the witness could not say that the account exhibited on the trial was that which 
was presented to the defendant:— Held that this was insufficient. 

(The cases of Peebles v. Mason. 3 Dev. 67; Smith v. Leeper, 10 Ire. 86, and Moore v. 
Hyman, 13 Ire. 272, cited and approved. ) 


AssumpsiT on a mercantile account. Plea, the Statute of 


Limitations. On the trial before Judge Caldwell, at Anson, at 
Fall Term, 1852, the plaintiff, in order to remove the effect of 
the Statute, introduced a witnéss who testified that sometime in 
1851, he called on the testator of the defendants at plaintiff’s 
request, with an account for goods sold, and said to him, ‘‘ Here 
is an account Mr. Shaw wishes you to settle by note;’’ that said 
testator looked over it, and said, ‘‘ I reckon it is correct, but I have 
sets-off against it, and would rather settle it with the plaintiff my- 
self.’ ‘The witness thought the account presented was for about 
$200—was not certain, but he could not say that the amount ex- 
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hibited on the trial was the same that he offered to the testator for 
xettlement. ‘The jury rendered a verdict for the plaintiff, subject 
to the opinion of the Court; and the Court being of opinion that 
the evidence was insufficient to repel the Statute of Limitations, 
set aside the verdict, and rendered judgment of nonsuit, from 
which the plaintiff appealed. 


Winston, Sen., for the plaintiff. 
Strange, for the defendant. 


Bartie, J. The opinion pronounced by his Honor in the 
(‘ourt below is fully sustained by the cases of Smith v. Leeper, 
10 Ire. Rep. 86, and Moore vy. Hyman, 13 Ire. Rep. 272, re- 
cently decided in this Court. 

The principle stated in those cases, and more particularly in 
the latter is, that ‘‘to repel the Statute of Limitations, there must 
be a promise to pay the debt sued on, either expressed or implied, 
wnd the terms used must have sufficient certainty to give a dis- 
linct cause of action, by the aid of the. maxim, id certum est 
quod certum reddi potest.’’ Apply the rule to this case: The 
words relied upon to prevent the operation of the Statute, are 
neither certain of themselves, nor capable of being reduced to 
any certainty. "The witness could not say that the account sued 
upon was the same which he presented to the defendant's testator 
for settlement. He could not even state itsamount. He “ thought 
it was about $200—was not certain.’’ ‘There was therefore no 
particular debt which the testator promised to pay, and none 
which he acknowledged, from which a promise could be implied. 
Nmith v. Leeper, though in some respects resembling this, was 
not liable to this objection, and in that case, it was held that the bar 
of the Statute was repelled. But if the witness had identified the 
account, and recollected its precise amount, still there was, in the 
language used by the testator, no promise to pay it, and none to 
‘< settle’ it in any sense, which can make it available for. the 
plaintiff. ‘The plaintiff demanded a settlement of the account 
by note; the testator replied «1 reckon the account is correct, but 
I have sets-off against it, and would rather settle with the plain- 
tiff myself.”? He certainly did not expressly promise to pay the 
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debt, or settle it by note, because he urged an objection against 
doing'so. He certainly did not acknowledge the whole account 
to be dués because he alleged that he had sets-off against it. No 
promise then to pay the whole can be implied; nor can any 
promise be implied to pay any particular part, because, supposing 
the sets-off did not extend to the whole, no one can say to how 
much they did extend, and what was the balance—Peebles v. 
Mason, 3 Dev. Rep. 67. The use of the term “settle ’’ cannot 
aid the plaintiff, because he did not call on the testator to come to 
an account with him, but to settle, that is, to pay the account by 
note; and the testator’s reply must be taken to have used the 
word in the same sense, and in that sense, it is, for the reasons 
ubove given, valueless to the plaintiff. 
The judgment was right, and must be affirmed. 


Per Curiam. Judgment affirmed. 


— 


KITTY ANN ALLEN vs. ELKANAH ALLEN. 


An order of Court, obtained on the motion of an Attorney on behalf of a person, is pre- 
sumed to be done at that person’s instance, until he takes steps to vacate the pro- 
ceeding. 

Hence, an order of the County Court for the emancipation of a slave, procured on motion 
of an attorney, in the name of the owner, was a valid act of emancipation before the 
Act of 1830, (Rev. Stat. ch. 111, sec. 57,) notwithstanding the owner’s consent does 
not otherwise appear. 

Especially is such order valid, when it appears of record that the owner, at a subsequent 
term, entered into bond, agreeably to law, (reciting the former proceeding) to keep 
the negro from becoming chargeable, &c. 

(The cases of Sampson v. Burgwyn,3 D. & B. 23, Bryan v. Wadsworth, 1 D. & B. 338, 
Allen v. Peden, 2 Car. L. Repos. 633, Cully v. Jones, 9 Ire. 159, and Stringer v. Bir- 
cham, 12 Tre. 41.) 


Te action was TRESPASS VI ET ARMIS; and the defendant 
pleaded specially, that the plaintiff was a slave. On the wial 
before his Honor, Judge Ex.is, at New Hanover, at Spring Term, 
1852, the plaintiff offered in evidence a duly certified copy from 
the minutes of Brunswick County Court, at its July Term, 1808, 
in words following: 
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‘On motion, in open Court, by George Davis, Esq., to eman- 
cipate Sam, a negro man formerly the property of Thomas Hogg 
Hooper, Esq., deceased, and a mulatto woman, he ery of 
Elkanah Allen, by the name of Clary; and it being stated to the 
Court that the said slaves have rendered meritorious service to their 
owners, the said Court do therefore order and direct, that the said 
slaves be emancipated and set free, agreeable to the Act of As- 
sembly in such case made and provided; Sam, by the name of 
Sam Hooper, and Clary, by the name of Clary Beel. And it is 
further ordered by the Court, that upon sufficient security being 
given agreeable to law, to keep the said persons, Sam and Clary, 
from becoming an incumbrance upon any county in the State, 
that the Clerk issue a certificate of their emancipation,’ &c. 

The plaintiff also produced on the trial a certified copy of a 
bond executed by Elkanah Allen and John G. Scull, of record 
in Brunswick Court, dated April 25th, 1809, and conditioned, 
‘*that whereas the above bounden Elkanah Allen did, on 26th 
day of July, present to the Court of Pleas and Quarter Sessions, 
then sitting, in and for the County of Brunswick aforesaid, a pe- 
tition praying that Clary, a negro slave therein named, to-wit: 
Clary Beel, should be emancipated and set free, under the name 
of Clara Beel,’’ &c., that the said ‘‘ Elkanah Allen shall well and 
truly, notwithstanding the emancipation of said slave, Clary, keep 
her from ever hereafter being chargeable to the county,’’ &c. 

[It was admitted that Clary, named in the foregoing record, was 
the property of the said Elkanah Allen named therein, up to the 
time of her alleged emancipation, and that the plaintiff is a daughter 
of said Clary. Evidence was offered by the plaintiff showing 
that the said Clary, from the time of her alleged emancipation to 
the time of her death, acted as a free person, and was so regard- 
ed by the community; and that the plaintiff, the daughter of said 
Clary, also acted and was reputed to be a free person, until some 
five or six years prior to the commencement of this suit, when she 
was seized by the defendant, the grand son of Elkanah Allen, 
named in the record. The plaintiff then offered to prove that 
she was born subsequent to the alleged emancipation of her moth- 
er, and counter evidence was offered by the defendant as to this 
fact. His Honor being of opinion that the record exhibited did 
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not es wValid act of emancipation, on this intimation the plain- 
tted to a nonsuit, and prayed an appeal to the Supreme 
Was granted. 









w, for the plaintiff. 
Strange, for the defendant. 


Barrie, J. ‘The only question presented in the bill of excep- 
"tions is, whether his Honor was correct in expressing the opinion, 
after the other proof had been given, that the record of the County 
Cowrt of Brunswick, at its July Sessions, 1808, did not show a 
valid act of emancipation for Clary, the mother of the plaintiff. 

It is not denied by the defendant’s counsel, that by the law as 
it then stood, the application tothe Court, by the owner for license 
to liberate his slave, might have been made orally as well as by a 
petition in writing; Sampson v. Burgiryn, 3 Dev. and Bat. Rep. 
28; but he contends, upon the authority of Bryan v. Wadsworth, 
1 Dey. and Bat. Rep. 388, that when the application is by mo- 
tion, the record ought to show that it was made by the master, or 
at least by an attorney for him, and in his name; and that when 
that is not set forth in the record, nothing—neither a bond filed by 
the master, in which he states that the motion was at his instance, 
nor any length of acquiescence by him and the public, in the en- 
joyment of freedom by the slave—will avail to supply the defect. 
We think the rule contended for by the counsel is too rigid, and 
is supported by neither reason nor authority. 

We admit that no person, nor the Legislature even, can set i 
slave free without the consent of his owner; A//en vy. Peden, 2 
Car. L.. Repos. 638. The question then is restricted to this: 
must the master’s consent be stated expressly in the record, or 
may it be inferred or proved aliunde2? Kvery Court, acting within 
the scope of its jurisdiction, must be presumed to have acted cor- 
rectly, until the contrary appears. When one moves a Court to 
do an act on his behalf, he may do so in person or by an attorney 
of the Court. If the motion be made by an attorney, the Court 
may well suppose that he had authority from his client for the 
purpose; and if it appear afterwards that he was not authorized 
to move in the matter, the person for whom he assumed to act 
may apply to the Court, and have the proceeding set aside. But 
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if, instead of making such application to have the:proceeding va- 
cated, he files i in the same Court a Papets either expressly or im- 
wit Was done 
at his instance; and if in addition to this, he acquiesces and treats 
as valid the thing done for a long series of years, certainly neither 
he nor any other person can afierwards question its validity. Such, 
we think, is substantially the case before us. The record states 
that “on motion in open Court by George Davis, Esquire, 6 
emancipate a mulatto woman, the property of Elkanah Allen, by 
the name of Clary,’’ &e., “the said Court do therefore order 
and direct the said slave to be emancipated and set free ’’ &c., 
‘by the name of Clara Beel; and it is further ordered by the 
Court, that upon sufficient security being given agreeably to law, 
to keep the said Clary fron becoming an incumbrance upon any 
county in the State, that the Clerk issue a certificate of her eman- 
cipation.’” Among the records of the same Court, we find a 
bond executed on the 25th day ef April, 1809, by Elkanah Allen 
and one John G. Scull, the condition of which recites, ¢ that 
whereas the above bounden Elkanah Allen, did, on the 26th day 
of July, present to the Court’ &c., ‘then sitting for the county 
of Brunswick, a petition praying that Clary, a negro slave there- 
in named, to wit, Clary Beel, should be emancipated and set 
free,’ &e. Clary Beel was then permitted to act as a free wo- 
man, and was treated and regarded as such until her death; and 
her daughter, the present plaintifl, was treated and regarded in 
like manner until 1842 or 1843, when she was seized by the 
present defendant, a grandson of the former owner. Surely, af- 
ter such a distinct acknowledgement by the owner, that he ap- 
plied for and obtained from the Court the license to liberate his 
slave, and had from that time permitted her to go free, and he 
and all other persons had for more than thirty years treated and 
regarded her and her daugliter as free, every presumption ought 
to be made in favor of her actual emancipation according to law. 
Cully v. Jones, 9 Ire. Rep. 159; Stringer v. Bircham, 12 Ire. 
Rep. 41. 
The judgment of nonsuit must be set aside, and a venire de 
novo ordered. 






Per Curiam. Judgment reversed, and venire de novo. 
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* MERCER FAIN vs. A. T. EDWARDS, et. al. 


A party: vé in evidence declarations made by himself and another in regard to, and 
accompan the transfer of personal property between them, for the purpose of 
showing the nature of the transaction ; and a fortiori are such declarations admissible 
to sustain that other person, when he is called on to testify to the transaction, and his 
credibility is impeached. 

Where an entry in a book has been adjudged to be admisible in evidence, it is admissible 
for all purposes, and upon a new trial of the case, the decision of the Court below, on 
inspection, is conclusive as to all objections on account of matters appearing on the face 
of the entry. 

(The cases of the State v. Isham, 3 Hawks 185, State y. Worley, 11 Ire. 242, and State v. 
Weaver, 13 Ire. 49, cited and approved.) 


Tuts was an action of TROVER, brought to recover the value 
of a mare, and comes up on appeal, after the new trial granted 
at August Term, 1850; (11 Ire. 305.) On the trial before his 
Honor, Judge Barrie, at Cherokee, at Fall Term, 1851, upon 
the plea of not guilty, the case was as follows: The defendant, 
Edwards, had levied upon and sold the mare in question, at the 
instance of the other defendant, under a judgment and execution 
against one Sam’! Lowdermilk. For the purpose of proving that 
the mare, though in the possession of Lowdermilk, when she was 
levied on and sold, was the property of the plaintiff, he introduced 
the said Lowdermilk as a witness, who testified that in the year 
1848 the plaintiff sent a stallion by him into the State of Georgia, 
for the purpose of trading him for a tract of land; that failing in 
that, he left the stallion with one Collins to make a season, and 
got from him @ horse to ride home; that the plaintiff afterwards 
applied for the stallion, and Collins refused to deliver him up, 
unless his horse was returned; that plaintiff then called on the 
witness, and demanded that he should pay him for the stallion, 
and he agreed to give him, and did deliver to him, a horse in sat- 
isfaction of the claim on account of the stallion; and that the 
plaintiff then told him to take the horse out to one Jone’s, who 
lived in Georgia, and trade him for a race mare which Jones had, 
and which the plaintiff wanted; that he did so, and gave his note 
to Jones for $30: the difference in value between the two animals, 
and upon his return, in January 7, 1849, the plaintiff agreed to 
give him credit on his books for that amount; that he delivered 
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the mare to the plaintiff in Murphy, and the plaintiff not having 
room for her in his stables, sent her to the stables of one Man- 
chester, where she remained all night; that the said niare had the 
scratches, and the plaintiff the next day, delivered hér to the wit- 
ness for the purpose of taking her to his house in the country, and 
curing her of said disease, and to put her in a condition for racing; 
and that whilst she was thus in his possession, the defendants took 
her away and sold her. 

The defendants insisted that the mare was in truth the property 
of the witness Lowdermilk, and introduced testimony for the pur- 
pose of impeaching his credibility, and of showing that the trans- 
action between him and the plaintiff was a fraudulent attempt to 
defeat Lowdermilk’s creditors. 

In order to sustain the witness, Lowdermilk, the plaintiff then 
introduced one Rhea, who stated that he was present on a certain 
occasion, when said Lowdermilk delivered the horse to plaintiff, 
und heard a conversation between the parties, in which the plain- 
tiff stated that Lowdermilk had taken his stallion to Collins in 
Georgia, and had so disposed of him that plaintiff could not get 
him back, and he had taken a certain horse from Lowdermilk in 
lieu of the stallion—all which Lowdermilk assented to; and plain- 
tiff then said to Lowderwilk, that he wished him to take the horse, 
which was then present, and carry him to Georgia and swap him 
with Jones for the mare. This conversation was objected to, but 
admitted by the Court. The witness Rhea further testified, that: 
he was present at another time, after Lowdermilk’s return with 
the mare, and saw him deliver the mare to the plaintiff, and heard 
the plaintiff tell Lowdermilk that he must take the mare (which 
was then present) home with him, and cure her of the scratches 
and put her in condition for racing. ‘This evidence was also ob- 
jected to, but admitted by his Honor. 

The plaintiff then offered another witness, one Turnbill, who 
stated that he heard the plaintiff tell Lowdermilk that the mare 
must be taken to Manchester’s stables, as his own were full, and 
be kept secretly, that he might make a race with one Terry. 
Manchester was called, and stated that the mare was sent to and 
kept in his stable one night. 

The plaintiff then offered his mercantile books in evidence, to 
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show that he had, on 30th March, 1849, givén Lowdermilk credit 
for the $30, as stated by that witness. ‘The books were proved 
to be thosélin which all his accounts as a merchant were kept; but 
the defendant still objected to their introduction, unless the plain- 
‘tiff could prove that the entry was actually made at the time it 
bore date, and before the commencement of the suit; but they 
were admitted by his Honor. Copies of these entries are sent up 
with the case. 

The plaintiff had a verdict, and from the judgment rendered 
thereon, the defendant appealed. 

The case was argued at Morganton at August term, by 


J» Bazter, for the plaintiff, and 
J. W. Woodfin, for the defendants. 


Nasu, C. J. His Honor below very properly overruled the 
objection to the testimony of the witnesses, Rhea and 'T'urnbill. 
The testrmony of Lowdermilk had been admitted without objec- 
tion, and upon its being attacked by the defendants, the other 
witnesses were introduced to sustain it. Their evidence was ad- 
missible, not only for that purpose, but would have been so, in 
chief. It was important to the plaintiff to show that, although the 
mare, the subject of controversy, was in possession of Lowdermilk, 
at the time it was levied on by the defendant Edwards, yet that it 
was his property. He then was clearly at liberty to show how 
the mare became his property, and for what purpose he had put 
the animal into the possession of Lowdermilk; and persons who 
were present at the transaction and who heard from the parties 
what that purpose was, surely were competent to prove it. It 
cannot be necessary to sustain such a position by authority. 
Equally so was the testimony of Rhea to the conversation between 
the parties as to the terms of the bailment, as corroborative of the 
testimony of Lowdermilk, who was his witness to show his title. 

The principal objection however, relied on by the defendants, 
was the admission of the entry on the books of the plaintiff. 
This evidence was not offered in chief, but as corroborative of the 
testimony of Lowdermilk. ‘The latier, at the instance of the 
plaintiff, as appears by the case, had taken a horse to Georgia, 
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and traded him with one Jones for a race mare, giving to the lat- 
ter thirty dollars as the difference in value, and upon his return, 
he stated in his evidence, that the plaintiff, who was a merchant 
and with whom he had an account, promised to give him credit 
on his books for the amount of thirty dollars, as so much money 
paid on his account. The books were offered to show that in 
this particular Lowdermilk had stated the truth. This was ob- 
jected to, and his Honor overruled the objection of the defendant, 
and admitted the testimony. In this there was no error. It was 
first objected, that the books were not such as were admissible in 
evidence; and secondly, that the entry could not be read in evi- 
dence until it was shown that it was actually made at the time it 
bore date. It was proved that the books were those in which all 
the mercantile transactions of the plaintiff were entered, and in 
which, of course, this entry would be made. The entry was of 
a character to be made in the ordinary course of business in 
which the party was engaged, and was against his interest; for it 
discharged Lowdermilk’s debt to the amount of thirty dollars. 

It will be borne in mind that the plaintiff’s books and the entry 
therein were not offered in chief, but simply to sustain the evi- 
dence of an impeached witness. ‘To answer the second objection 
of the defendants, and to show this credit and the entry were 
made by the plaintiff in the regular course of business, extracts or 
copies of the entries are sent here as a part of the case. With 
these ¢opies we have nothing to do. Whether the entry was ad- 
missible in evidence, was a question of law to be decided by the 
Court who tried the case; and to enable him to do so, an inspec- 
-tion of the book was necessary. And when, in such case, the 
slightest suspicion of fraud appears upon its face, as that the en- 
ury was not made in the regular course of the maker’s business, 
or that it is blotted, or erasures made, or that it appears crowded 
in, it will be sufficient to cause its rejection. All these however 
are matters of fact, of which the Judge below is the trier; and his 
decision is conclusive, because he decides the question upon in- 
spection, and he has the original before him. His eyes can guide 
him to a proper result as well as ours can. We are, in sucha 
case, as much bound by the judgment of the Court below upon 
the facts, as we are by the finding of a jury; State v. Isham, 
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3 Hawks 185; State v. Worley, 11 Ire. 242, and State v. Wea- 
ver, 13 Ire. 492. 

The last objection remains to be considered: it is, that to enti- 
tle the plaintiff to the benefit of the entry, he was bound to prove. 
aliunde that it was made ante litem, and at the time it bears date. 
Such is not the rule of law. Where the entry is adjudged by 
the Court to be competent evidence, it is to be presumed to have 
been truly made, subject to be disproved by the opposite party or 
the party objecting. If this were not so, it would be almost im- 
possible for any merchant to prove his accounts, when his clerk 
or the person making the entries is dead; 1 Starkie on Ev. 300. 
The rule is founded in reason. The same motive which would 
induce an individual to make an entry against his interest, would 
usually induce him to make a true one. A false one would be 
of no value, and the making it would be frequently more trouble- 
somes The date of the entry is as much embraced in the rule 
of presumption as any other portion of it; and that, according to 
the case sent us, was before this action was commenced. 

We see no error in the judgment of the Court below. 


Per Curiam. Judgment affirmed. 


DOE ex dem. OF SAMUEL HARGROVE et al. vs. ELI P. MILLER. 


Where A. demised to B. in writing a tract of land, and excepted thereout a certain Lot, 
one half whereof previously thereto he had in writing demised to J.S., (and which 
had been surrendered by J.S.,) and the other half he had by parol agreed to lease to 
J. D., to whom, after the said lease to B-, he demised in writing the entire excepted 
Lot :—Held that the exception in the lease from A. to B. was a good defence for one 
claiming under J. D., in ejectment brought by B. for said Lot—the validity of the ex 
ception not being dependent on the truth or falsity of the recital in the lease to the 
lessor of the plaintiff. 


Tuts was an action of EJECTMENT, tried before his Honor, 
Judge CaLpWELL, at the Superior Court of law of Randolph 
County at Fall Term, 1852. The following facts were submitted 
to his Honor as of a case agreed. 

‘On the 22d day of January, 1848, Enoch Sawyer executed 
a written lease to the lessors of the plaintiff for seventy-five acres 
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of land, including the Sawyer Gold mine in Randolph County, 
and bounded as follows, viz: Commencing at the entrance of the 
Still house road into the ridge road, leading from said Sawyer’s 
dwelling house a northwest course, running up said road, that is, 
the ridge road to Garner’s line—thence south on said Garner’sline 
to the branch—thence down the branch to the still house—thence 
up the still house road to the beginning, to have and to hold for 
the term of twenty years.”” * * * * Excepting of the above 
described 75 acres, the Wilborn and Dougan lot, with cabin near 
the still house, containing 1} acres. Also one-half of a lot iying 
southwest of the ridge road, adjoining and opposite to the Sawyer 
shaft, running to the hollow on each side of the ridge, and down 
the ridge to a lot now worked by Anthony & Hoover, leased to 
T.. & J. Farlow. Also two-thirds of the lot leased to Anthony «&. 
Hoover for nineteen months, adjoining the Farlow lot N. Hy, and 
the Davis lot S. W. Also one-half the Davis lot leased to Henly 
and one-half to Davis for ten years, &c.; which said lease was 
duly proved and registered in the Register’s office for said county. 
‘The said lease of 22d January, 1848, further provides as follows: 
‘That all or any of the above exceptions, the said King (one of the 
lessors) has the right and privilege of purchasing or quieting, and 
when any of their terms expire, they are included in this lease. 
‘The Davis lot, embraced in the above exceptions, is included in 
the boundaries of the said lease of 22d January, 1848. 
Previously to the execution of the foregoing lease by Sawyer to 
the lessors of the plaintiff, he, Sawyer, had executed to Micajah 
Davis (who had a house and improvements on the same and was 
living thereon) a lease in writing for one-half the said Davis lot, 
Which had been handed back by Davis and taken up by Sawyer 
on account of some difficulty that they had got into, at which time 
Sawyer made a verbal promise to execute another lease to him for 
one-half of said lot, which was never done, further than the re- 
servation in the aforesaid lease to the lessors of the plaintiff, to en- 
able him to comply with his promise to said Davis & Henly. 
‘That purpose was not known or explained to lessors of plaintiff at 
the time Sawyer executed to them the lease of 22d January, 1848. 
Previously to the 22d January, 1848, the said Sawyer had made 
a parol lease to one Thomas Henly for the other half of the Davis 
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lot, and after the execution of the aforesaid lease of 22d January, 


' to-wit, on 1st day of March, 1848, executed a lease in writing to 


him for the same; and on 2d June, 1848, executed a written lease 
to him for the other half. 

The defendant claimed title by various mesne conveyances from 
Thomas Henly. If upon the foregoing facts his Honor was of 
opinion that in law the lessors of the plaintiff were entitled to re- 
cover, judgment was to be entered in their favor, that they recover 
their term and costs—if of a contrary opinion, judgment of non- 
suit. And his Honor being of opinion with the defendant, there 
was judgment of non-suit accordingly, and the plaintiffs ap- 
pealed. , 


J. H. Bryan, for the lessors of the plaintiff. 
Miller, for the defendant. 


Bay ste, J. We concur in the opinion expressed by his Honor 
upon the case agreed in the Court below. The lease executed by 
Enoch Sawyer to the lessors of the plaintiff on the 22nd day of 
January, 1848, gave them a right to the possession of all the lands 
contained within the metes and bounds therein set forth, unless 
certain parts or lots of said land were excepted thereout. The case 
states expressly, that certain lots were so excepted, among which 
were ‘‘half the Davis lot leased to Henly, and half to Davis for 
ten years.”’ The whole lot, then called the Davis lot, was ex- 
cepted out of, and of course could not pass by, that clause of the 
lease to the lessors of the plaintiff. But the lease contains another 
clause, to-wit: that when any of the terms embraced in the ex- 
ceptions expire, they are included in it. The counsel for the 
lessors contends, that under the operation of this clause, taken in 
connection with the facts stated in another part of the case, they 
are entitled to recover. Those facts are, in substance, that Saw- 
yer had previously to the 22d of January, 1848, made a parol 
lease to Henly for one-half of the Davis lot, and had promised to 
make a lease to Davis for the other half; and that after the said 
22d January, he, at different times, had executed leases to Henly, 
embracing the whole lot. : 

The counsel argues, that the reason assigned for the exception 
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of the Davis lot, out of the lease to the lessors of the plaintiff, did 
not estop said lessors from showing that the leases recited, as hav- 
ing been made to Henly and Davis respectively, were leases by 
parol, and as such were void and of no effect under our act of 
{819, 1 Rev. Stat. ch. 50, sec. 8. We agree with the counsel, 
that there was no estoppel; but we do not see how that can make 
any difference. ‘The lot in question was in fact excepted, no 
matter what reason was assigned for it. The exception was abso- 
lute and unconditional, and did not at all depend upon the truth 
or falsehood of the recital, that leases for ten years had been made 
respectively to Davis and Henly. The counsel then argues, that 
the terms of the leases to Davis and Henly, which is different from 
the ¢imes of said leases, 2 Black. Com. 144, 4 Bac. Abr. 171, ex- 
pired by surrender or otherwise; and that by a clause in the lease 
to the lessors of the plaintiff, above referred to, they fell into. it. 
We see nothing stated in the case agreed to support the position. 
The parol lease to Henly certainly did not expire in any way; 
on the contrary, it was made effectual by the execution of a writ- 
ten lease to him for his half of the Davis lot on the first day of 
March, 1848. There was no lease of any kind to Davis in ex- 
istence on the 22d January, 1848, and therefore there could be 
none toexpire. His written lease was surrendered to Sawyer, the 
landlerd, before the said 22d of January, and at the time he had 
only a promise for a lease; and the case states expressly, that the 
exception in the lease to the lessors of the plaintiff was made, in 
order to enable Sawyer “to comply with his promise to Davis and 
Henly.’’ A lease of Davis’s half was on the 2d June, 1848, for 
some cause not stated, and which we deem totally immaterial, 
made by Sawyer to Henly; and as the defendants claim under 
him, they were entitled to the whole Davis lot, at the time when 
the suit was commenced. 
The judgment must be affirmed. 


Per Curia. Judgment affirmed. 
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JOAB BROOKS rs. ROB. W. STINSON et al. 


Where A. leased land to B. and others for the use of a public school, and the lessees put 
into the school room certain tables and benches, and before the expiration of the lease 
took them away :— Held that A. had no possossion actual or constructive, to enable him 


to maintain trespass quare clausum fregit. 
(The cases of Dobbs v. Gullidge. 4 Dev. & Bat, 68, and Patterson v. Bodenhammer, 
11 Ire. 4. cited and approved.) 


TRESPASS QUARE CLAUSUM FREGIT, tried before his Honor 
Judge CALDWELL, at Randolph, at the Special Term in Jan- 
uary, 1852. 

The trespass complained of and shown in evidence was, that 
the defendants entered a school-house on the plaintiff’s land, and 
carried away a table, benches, and some loose plank. It was in 
evidence that three of the defendants were school conimittee-men, 
duly appointed for district No. 37, in said county; and that the 
plaintiff had given them leave to have a public district school 
taught for three months in the said school-house. It further ap- 
peared, that the articles taken away had been furnished for the 
use of the school, and placed in the house before the plaintiff 
purchased the land; and that said committee, accompanied by 
the other two defendants, entered the house and carried away the 
said articles whilst the school was in session, before the expiration 
of the three months, to wit, on the last day of the school; and by 
the permission and consent of the teacher, who was present. His 
Honor, the presiding Judge, charged the jury that if they were 
satisfied of the facts as above stated, the plaintiff did not have 
such a possession as would enable him to sustain the action. 
‘There was a verdict for the defendants accordingly, and from the 
judgment rendered thereon the plaintiff appealed. 


No counsel for the plaintiff. 
Miller, for the defendants. 


Nasu, C. J. It cannot be necessary to cite an authority to 
show, that to sustain an action of trespass to land, the plaintiff 
must have either the actual or constructive possession at the time” 
the act complained of is committed. If it were, the cases of 
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Dobbs v. Gullidge, (4 Dev. & Bat. 68,) and Patterson v. Bo- 
denhammer, (11 Ire. 4,) decided by this Court, the one in 1838, 
and the other in 1850, are both directly to the point. The plain- 
tiff Brooks owned the land, and leased it by parol to three of the 
defendants for three months, for the use of a public school. A 
schoolmaster was put in possession by the school committee as 
their agent, and before the expiration of the lease, the defendants 
entered the house by the permission of the schoolmaster (who 
with his scholars were then in it,) and took away the articles, as 
stated in the case. The possession was at that time actually and 
legally in the committee by their agent the schoolmaster, and no 
trespass was committed by the defendants. But again : the arti- 
cles taken were carried by the committee to the house, and placed 
in it for the use of the school or schoolmaster, and none of them 
had been annexed to the realty. ‘They therefore, during... e 
continuance of the lease, had a legal right to remove them.” Jl 

is fully established, that a tenant:for years may take down erec- 
tions which are useful and necessary to carry on his trade or 
manufacture, and which enable him to carry it on with more ad- 
vantage. Bac. Abr. title ‘‘ Ex’rs,”’ letter H.; 2 East, 88. So 
he may carry away ornamental marble chimney pieces, and wain- 
scot fixed only by screws; Elwes v. Maw, 3 East. 38; but he 
cannot, after he has left the premises, upon the expiration of his 
lease, return and take them away—if he does, he is a trespasser. 
We see no error in the charge, and the judgment is affirmed. 





Per Curiam. Judgment affirmed. 


DEN ex dem. OF CLAYTON MOORE rs. HORACE GHERKIN. 


It is no valid objection to an award, in an action of ejectment, that the arbitrators assess- 
ed no damages against the defendant. 

Where, in a question of disputed boundary, the arbitrators fix on a line as the dividing 
line between the parties, their award is a full, certain and final decision of the matter 
in dispute. 

(The case of Miller vy. Melchor, 13 Ire. 439, cited and approved. ) 


AppeEAL from the Superior Court of Law of Martin county, at 
Fall Term, 1852, his Honor Judge CaLpwE t presiding. 
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The action was EJECTMENT, originally brought in the County 
Court, and there by the parties submitted of record to arbitration. 
An award was made by the arbitrators and judgment for the plain- 
tiff, and the defendant appealed to the Superior Court. The 
award was as follows : 

‘¢ Being appointed &c., we did, after giving full notice to the 
parties to attend at this place, (Free Union M. H.,) on the day 
above named, (June 7th, 1852,) with their witnesses, which 
notice they obeyed by appearing at the time and place specified, 
with their witnesses and papers, and both said they were prepared 
and ready for a hearing and trial of said suit; and after hearing 
all the evidence and examining all the papers, we came to the 
following decision unanimously, (viz.)—That said Moore’s land 
extends to and adjoims the line of the Thomas Pollock Pater t, 
which runs from a white oak stump north forty five degrees easi 
two hundred and eighty-two poles to a red oak on Rose’s creek, 
as per Hayman’s and Phillip’s survey and the callings of said 
Gherkin’s deed, who claims under the Pollock Patent; and there- — 
fore we further adjudge that the defendant Gherkins pay all the 
costs of said suit. Given under our hands the day and date above 
written’? Kc. ° 

On the trial in the Court below, the defendant’s counsel mov- 
ed to set aside the foregoing award. His Honor overruled the 
motion, and gave judgment against the defendant for the costs. 
according to the award, and the defendant appealed. 


Moore, for the defendant. 
Biggs, contra. 

Pearson, J. The motion to set aside the award is put on 
three grounds: 1, the arbitrators have assessed no damages; 2, 
the award is vague and uncertain; 3, it is not final. 

These three exceptions are disposed of by Miller v. Melchor. 
13 Ire. 439. The first is the converse of the first point made in 
Miller v. Melehor. 'There the exception was, that the arbitrators 
had assessed actual damages—here the exception is, that no damage 
isassessed. It is decided by that case, that the matter of damages 
is in the discretion of the arbitrators. When actual damages have 
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been sustained, they are at liberty to assess them, and consequent- 
ly when, in their opinion, no damage has been sustained, they 
are at liberty to say so; and the omission to find nominal damage 
(which is a mere form in entering up a judgment according to the 
course of the Court) is not a fatal objection. 

The other two exceptions are precisely those made in Miller v. 
Melchor; and as the report of that case does not notice them, or 
state the facts upon which they arise, it will not be amiss to ex- 
tract the portion of the opinion delivered in that case, applicable 
to these exceptions. 

<¢ The second exception, that the award is vague and uncertain, 
‘<js not well founded. It fixes upon a certain line as a dividing 
- « line between the parties, and it is plainly to be intended, that the 
‘ lessor is to be put into possession up to this‘line. So the Court 
‘‘ is enabled to give judgment for the entire damages and cost, 
‘and to order a writ of possession in favor of the lessor. Here- 
‘in it is plainly distinguishable from Duncan vy. Duncan, 1 Ire. 
*¢ 466, which was relied on by the defendant. There the refer- 
‘¢ees said the plaintiff should pay the defendant $1544, and con- 
‘< vey to her three-fourths of the whole amount of land purchased 
‘of the executors of Charles Findley, deceased, to be taken off 
‘‘the upper part of said land. ‘The award was uncertain and 
‘vague, because it did not show what land had been purchased 
‘©of the executors of Findley; and it did not fix on any definite 
‘line by which the portion allowed was to be taken off the up- 
‘<per part. No judgment could be rendered by which to carry 
*¢the award into effect, because, to do so, required a conveyance 
‘‘and a decree for a specific performance, which could not be 
‘made in ejectment. 3. There is no force in the last objection. 
‘«* The arbitrators, by aid of the surveyor named in the order of 
‘< reference, had fixed on a line up to which the lessor is entitled 
‘<to have possession. 'They have assessed entire damages, and 
‘< have disposed of the costs. This is, it seems to us, a final and 
«< complete disposition of all the matters referred.”’ 

In the case before us, the matter in dispute was the location of 
the dividing line. The arbitrators fix on it by the aid of a sur- 
vey and title papers, offered in evidence before them, and give its 
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location, to wit, from a white oak stump north 45° east 282 
poles to a red oak on Rose’s creek, &c. This settles the matter 
in dispute. They then award that the defendant shall pay the 
cost, and as they say nothing about damages, the presumption is, 
there were none. At all events, it wasa matter left to their judg- 
ment, and they have made a final and complete disposition of all 
the matters referred. 


Per Curtam. Judgment affirmed. 


WILLIAM WINSTEAD vs. THOMAS J. REID. 


In assumpsit for work and labor done, the plaintiff can recover nothing on a quantum 
meruit, where a special contract is proved, and it appears that he has, against the con 
sent of the defendant, refused to perform his part of the agreement. 

(The cases of Carter vy. McNeely, | Ire. 448, and Festerman vy. Parker, 10 Ire. 474, cited 
and approved.) 


Tis was an action of assumpsrr for work and labor done. 
The defendant pleaded the general issue. . 

On the trial before his Honor, Judge Dick, at Caswell, on the 
last Fall circuit, the evidence was, that the plaintiff, a house car- 
penter, had agreed to build certain specified additions to the dwel- 
ling house of the defendant, in which he resided with his family, 
for the sum of $200, and that the plaintiff voluntarily and with- 
out any fault of the defendant, abandoned his work when it was 
about half finished; and although often requested by the defendant 
to return and finish the work according to the contract, he refused 
to do so. 

The plaintiff ’s counsel, upon this state of facts, asked the Court 
to instruct the jury, that the plaintiff, notwithstanding the special 
contract, was entitled to recover for so much of the work as he 
had actually done—the value to be estimated by them with refer- 
ence to the $200, the price of the whole job. His Honor declined 
to give this instruction to the jury, but on the contrary charged 
them that the plaintiff was not entitled to recover. Verdict and 
judgment for the defendant, and appeal to the Supreme Court. 
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No counsel appeared for the plaintiff in this Court. 
Lanier and Norwood, for the defendant. 


Nasu, C. J. In respect to actions on contracts, the rule is, 
that where a special contract is made, the action for its breach 
must in general be on the special contract, while it is open and 
unperformed; and no action of indebitatus assumpsit for any 
thing done under it can be brought. The plaintiff in this case 
undertook to do certain work for the defendant for a specified sum 
of money, and after the work was half accomplished, abandoned 
it, and refused to go on with or complete it. The special contract 
was still open, for the defendant requested the plaintiff to finish 
his work. ‘The action is upon the quantum meruit: the plaintiff 
merits nothing, and the law will give him nothing. The contract 
Was an entire one and executory, and after performing a part, he 
wilfully and without a just excuse, and against the will of the 
defendant, refused to go on with it. . The contract being an entire 
one, performance by the plaintiff was a condition precedent, 
which must be averred in the declaration, in which case it must 
he proved, unless the opposite party has discharged him from ex- 
ecuting it, either by refusing to let him go on with it, or by dis- 
abling himself from performing his part. If the plaintiff does not 
aver performance on his part, or a readiness to do so, he can re- 
cover, neither on the special contract nor on a quantum meruit. 
To this point, Cutler vy. Powell, 6 'T. R. 320, is a leading and 
strong case. ‘There, a sailor hired for a voyage from Kingston to 
Liverpool for a stipulated price, ‘‘ provided he proceeded, continu- 
ed and did his duty’’ on board the ship, until his arrival at Liver- 
pool. He died on the voyage. The Court held that wages could 
not be recovered, either on the contract or on a guantum meruit ; 
that the performance of the voyage was a condition precedent, 
which must be performed before any thing could be claimed by 
the sailor. A stronger case, and one more forcibly illustrating 
the principle-cannot well be conceived. See the able note to the 
2d volume of Smith’s Leading cases, page 13, where all the En- 
glish and American cases are collected and digested. In the note, 
the American cases are arranged, and the principles to be extract- 
ed fiom them stated. The 5th division is, if there has been an 
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entire executory contract, and the plaintiff has performed a part 
of it, and then wilfully refuses, without legal excuse, and against 
the defendant’s consent, to perform the rest, he can recover noth- 
ing on the special or general assumpsit. See 25th page of same 
vol. of Smith. In the case of Jennings v. Camp, 13 Johns. 97, 
the same doctrine is stated by Justice Spencer, in declaring the 


opinion of the Court. See also Carter v. McNeely, 1 Ire. 448, 


and Festerman v. Parlcer, 10 Ire. 474. His Honor, the presid- 
ing Judge, committed no error in refusing the instructions prayed. 


Per CurtaM. Judgment affirmed. 


HARRISON & RESPASS et al. rs. THOMAS E. PENDER. 


A judgment in attachment, like judgments at common law, cannot be collaterally im- 
peached by evidence that the plaintiff’s cause of action had not accrued at the time his 
attachment issued. 

Hence, where A. sued out an attachment against B., on a claim for money paid to his use 
as his surety—upon a rule against A. by other judgment creditors (in attachment) of 
B., to show cause why the monies raised by the sheriff’s sale should not be exclusively 
applied to the satisfaction of their debts :— Held, that evidence of the fact that the alleged 
payment by A. as B.’s surety, had not reached the hands of the creditor, at the time 
the attachment issued, was inadmissible. : ; 

(The case of Skinner v. Mcore,2 Dev. & Bat. 138, cited and approved.) 


Appa from the judgment of his Honor Judge Minty, made 
at Fall Term, 1852, of Washington Superior Court of law, in 
the following case. 

The defendant issued an attachment against William L. 
Rhodes, as an absconding debtor, on the 7th of November, 1851. 
On the 8th of the same month the plaintiffs also issued attach- 
ments against the said Rhodes for debts due them; all of which 
attachments were returnable to November Term, 1851, of Wash- 
ington County Court; and at May Term following, judgments 
were obtained, upon which executions issued, and the property 
attached was sold, and at August Term, the sheriff brought the 
money, the proceeds of the sales, into Court, and asked the ad- 
vice and direction of the Court, to make an application thereof. 
Returnable to August Term, the plaintiffs served a rule on the 























DECEMBER TERM, 1852. 


Respass et al. v. Pender. 








defendant to show cause why the money raised should not be ap- 
plied to theirs instead of his execution, The rule was discharged 
in the County Court, and an appeal taken by plaintiffs to the Su- 
perior Court, when, at Fall Term, 1852, the plaintiffs offered to 
prove, in support of their rule, that the defendant was bound with 
Charles Latham, as surety of said Rhodes, on a note payable at 
the Bank of Cape Fear at Washington for $500; that on the 
morning of the day his attachment issued, he enclosed the amount 
of said note to the Cashier of the Bank, and deposited the letter 
containing the money in the Post Office at Plymouth; that the 
mail did not leave Plymouth until the following day; and that 
the defendant’s attachment issued, and was levied on the proper- 
ty whilst the money was lying in the Post Office at Plymouth, 
thirty-five miles distant from the payee of the note. His Honor, 
the presiding Jndge, rejected the evidence, and discharged the 
rule, and the plaintiffs appealed. 


Ei. W. Jones, for the plaintiffs. 

Heath, for the defendant. 

Barrie, J. The effect of the testimony offered by the plain- 
tiffs in the rule, was to impeach the validity of the judgment ob- 
tained by the defendant Pender, in his attachment against Rhodes, 
by showing that when he issued it he was not a creditor of 
Rhodes. ‘This could not be done collaterally, as has been often 
decided; and his Honor was, therefore, fully justified in rejecting 
the testimony. In the case of Skinner v. Moore, 2 Dev. & Bat. 
Rep. 138, one of the points adjudged was, that by our attach- 
ment law, a judgment obtained upon a proceeding in an original 
attachment, is placed upon the same footing with a judgment 
rendered in a Court of record, according to the course of the com- 
mon law. It cannot be collaterally impeached by evidence or by 
plea, except by a plea denying the existence of the record; and 
is conclusive until it be set aside by the same Court, or reversed 
upon a writ of error or on appeal, by a superior tribunal. ‘That 
case is decisive of this; and in it the reasons upon which the 
principle is established, are so fully and ably explained by the 
late Chief Justice Rurrry as to render superfluous any further 
comment. The judgment is affirmed. 


Per Curiam. Judgment affirmed. 
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TIARRISON & RESPASS et al. vs. SAM’L S. SIMMONS, AGENT OF P. P. 
' LAWRENCE. 


Where A. obtained jadgment on an attachment against B., upon a rule against him by other 
judgment creditors of B. in attachment, to show cause why the monies raised by the 
Sheriff’s sale should not be applied to their executions, and not his :—Held, that A.’s 
judgment could not be collaterally impeached, by evidence showing that at the time it 
was finally obtained, the debt had been paid. 

(The cases of Carter v. Sheriff of Halifax, 1 Hawks 483, Governor v. Griffin, 2 Dev. 
352, Hodges v. Armstrong, 3 Dev. 253, and Fosier v. Frost,4 Dev. 424, cited and 

- approved. ) 





Like the next preceding case, the same plaintiffs v. Pender, 
this was anappeal from the judgment of his Honor, Judge Manty, 
on the last circuit at Washington, discharging a similar rule, under 
the following circumstances: The defendant, as the agent of 
Lawrence, issued his attachment against Rhodes on a note payable 
to Lawrence as cashier of the Branch of the Bank of the State at 
Tarborough, to which Simmons was surety. At may Term of 
the County Court, 1851, judgment was taken on this attachment, 
and at the same term the plaintiffs also had judgments on at- 
tachments issued by them against said Rhodes. Executions were 
issued, and the property levied on was sold by the Sheriff, who, 
at August Term, brought the money, the proceeds of sale, into 
Court, and asked the advice and direction of the Court as to its 
application. The plaintiffs had a rule served on the defendant, 
returnable to the same Term of the Court, to show cause why the 
proceeds should not be applied to their executions. The rule was 
discharged in the County Court; and an appeal taken to the Su- 
perior Court, where the case coming on to be argued at last Fall 
Term, the plaintiffs offered to prove, in support of the rule, that 
before the rendition of final judgment on the defendant's attach- 
ment, the surety, Simmons, had paid to said Lawrence the- entire 
amount of the debt upon which his attachment was issued, and 
which was accepted by Lawrence in satisfaction of the debt. His 
Honor, the presiding Judge, refused to hear the evidence, and 
discharged the rule; and judgment having been rendered accord 
ingly, the plaintiffs appealed. 
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E.. W. Jones, for the plaintiffs. 
Heath, for the defendant. 


Battie, J. This case is the same in principle with that of the 
same plaintiffs against Pender, and must be decided in the same 
way. In that case the plaintiffs sought to impeach the validity of 
Pender’s judgment against Rhodes, by proving that at the time 
when he issued his attachment, he was not a creditor of Rhodes. 
Here the plaintiffs propose to do the same thing, by showing that 
before the final judgment was obtained by Peter P. Lawrence, 
his debt was satisfied by a payment made by the defendant Sim- 
mons, and therefore that Lawrence was not a creditor at the time 
when he obtained such judgment. But the judgment established 
the fact conclusively that he was a creditor, and the plaintiffs can- 
not be permitted in this collateral way to deny it. Skinner v. 
Moore, 2 Dev. & B. 138. Had Simmons, as the surety of 
Rhodes, paid the debt to Lawrence after the final judgment had 
been obtained, then the testimony offered by the plaintiffs would 
have been admissible; not for the purpose of impeaching the judg- 
ment, but to show that it had been paid, which, as Simmons was 
not a.party to the judgment, might have had that effect or not, 
according to the intention of the parties. Carter v. Sheriff of 
Halifax, 1 Hawks Rep. 483, Governor v. Griffin, 2 Dev. Rep. 
352, Hodges v. Armstrong, 3 Dev. Rep. 253, Foster v. Frost, 
4 Dev. Rep. 424. But as the testimony was offered to prove the 
payment of the-debt before the final judgment, it was inadmissible 
for that purpose, and was properly rejected. The judgment must 
be affirmed. 


Per Curiam. , Judgment affirmed. 





SAMUEL DREWRY vs. THOMAS S. PHILLIPS. 


Where A. purchased a slave of B. in the State of Virginia and took therefor a bill of 
sale which, though not valid under our Statute, was good and sufficient by the laws of 
that State; and the slave was, at the time of said sale, in the possession of C. as bailec 
of B., in this State, who afterwards sold the same :—Held, in a suit by one claiming 
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under A. against the vendee of C., that the lex loci contractus determined the suffici- 
the conveyance from B. to A., and that it therefore passed a good title. 
It would be otherwise, if the defendant were claiming as a creditor, or under a creditor, 
of B.; in which case the ler rei sitae would govern. 
(The case of Moye v. May, 8 Ire. Eq. 131, cited and approved.) 


Tits was an action of TRovER for a slave, named Washington. 
Plea, not guilty. 

On the trial before his Honor, Judge Serre, at Northampton, 
on the last Fall circuit, the case was substantially this: In 1843 
‘Thomas Payne conveyed the slave in controversy to one Turner, 
in trust to secure a debt due by bond, on which John Chambliss 
and four others were his sureties. All these parties then resided 
in the State of Virginia. In July, 1844, the trustee sold the slave 
and Chambliss and his co-sureties became the purchasers. ‘The 
bond recited in the said deed of trust had meanwhile come right- 
fully into the possession of one W. T’. Maclin; and the purchasers 
at the trustee’s sale, instead of paying the price of their bid for 
the slave, executed their bond to Maclin for the amount, and took 
up the one on which they were Payne’s sureties. The slave was 
permitted to remain in Payne’s possession, and in July, 1844, he 
removed to this State, with the slave. In September, 1846, Mac- 
lin wrote to Chambliss as follows: ° 


‘¢ Dr. Payne and myself have entered into an agreement about 
the balance due me on the bond you hold against him in my 
favor, and also in regard to Washington. He will pay you on 
Monday the balance due yourself and others, on account of pur- 
chase of Washington, leaving unpaid only the amount due me, &c. 

(Signed,) W. T. Mactiy.”’ 


Payne paid Chambliss and others, purchasers at trustee’s sale, 
and the debt to Maclin was thereby discharged, except as to the 
amount of $379; for which amount Maclin released Chambliss, 
and his co-purchasers from all liability to him, and in considera- 
tion therefor, took from four of them a bill of sale, as follows: 


‘¢ September 7,1846. Received of William T’. Maclin the sum 
of $379, for the purchase of negro man Washington, bought by 
us from Jo. Turner, Trustee, in a deed from Thos. Payne. 

J. R. Cuamsuiss, and others.”’ 
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This bill of sale was executed in Virginia, where all the Fas: $ 
resided. Payne and Maclin lived in North Carolina at this time; 
and the slave was in the possession of Payne by the permission of 
Chambliss and others. Maclin afterwards got possession of the 
slave—how, it did not appear—and sold him publicly in the State 
of Virginia, the plaintiff becoming the purchaser and taking a bill 
of sale. Maclin and plaintiff both lived in Virginia at the time 
of this sale; and it appeared that by the laws of that State, these 
several bills of sale were sufficient to pass title to slaves without 
registration, or a subscribing witness, 

The defendant, to support his title, offered in evidence a deed 
dated September 1848, made by Payne to the defendant, Phillips, 
conveying the said slave, in trust to secure the payment of certain 
debts; and having gotten possession of the slave, (how, it did not 
appear) the defendant sold him publicly in the town of Jackson, 
Northampton county, in June, 1849. Payne was insolvent when 
he removed to this State, and continued so. 

The defendant objected to the plaintiff’s recovery, on the ground 
of the defect in the bill of sale from Chambliss and others to Mac- 
lin, because there was no subscribing witness, and it had not been 
registered. His Honor, the presiding Judge, overruled the objec- 
tion, and charged the jury, that if they believed the testimony, 
these requisities were not necessary by the laws of Virginia, where 
the contract was made. ‘There was a verdict for the plaintiff, and 
judgment having been rendered thereon, the defendant appealed. 


Barnes, with whom was Moore, for the defendant: ‘The forms 
of the Statute must be complied with, or there must be an ae- 
‘ual delivery, to make the sale of a slave valid in this State. 
The Act of 92 applies to sales between vendor and vendee, 
though no third person is concerned, as creditor or purchaser; 
( Caldwell v. Smith, 4 D. & B. 64; Mushatt v. Brevard, 4 Dev, 
73; Smith §& wife v. Yeates, 1 Dev. 302; West v. Tilghman, 
9 Ire. 163.) 

As a general rule the lex loci contractus governs; but he sub- 
mitted this falls within the class of excepted cases; and for this 
referred to Story’s Conf. L. 605, and note of Burge on sane 
page. Ibid 733; Morrow vy. Alexander, 2 Ire. 388, and page 
393 of opinion. 


me 
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Bragg, for the plaintiff: The sale from Chambliss and others 
to Maclin was good between the parties, admitting there is no 
proper bill of sale, and that there was no delivery of the slave. 
(State v. Fuller, and cases there cited, 5 Ire. 26.) The acts of 
1784~—’92, relative to the transfer of slaves, were made for the 
protection of creditors and purchasers from the vendor, and should 
now be so construed, notwithstanding the preambles which so 
declared, are omitted in the Revisal. 

The facts show there was a sale and actual delivery from Cham- 
bliss to Maclin. Payne was Miaclin’s agent, had possession of 
the slave when sold, and a sale to one having possession is a sale 
with delivery—(Epps v. McLemore, 3 Dev. 347.) 

But if not so, then as the contract of sale was made in Vir- 
ginia, it will operate by the law of the place where made, and 
was effectual to pass title. (Anderson v. Doak, 10 Ire. 295; 
Morrow vy. Alexander, 2 Ire. 388; Story Conf. L. 385.) This 
will be so, unless where creditors or purchasers of the vendor, at 
the place where the property is situated, intervene, and their 
rights come in conflict with the vendee under the foreign law. 
Story Conf. L. 380, 395. 

The defendant is not a creditor, and had he been one, Payne 
had no such interest as could have been reached by execution. 
(Gowing v. Rich, 1 Ire. 553; Griffin v. Richardson, 11 Ire. 
439; Page v. Goodman, 8 Ire. 216.) His interest could have 
been reached in Equity only. 

Nor is the defendant here a bona fide purchaser, seeking to 
_ avoid a former fraudulent conveyance of his immediate vendor. 
He is but a wrong doer, and there is no reason why the ler domi- 
cilti should not prevail. 





Barrie, J. The case presents the single question, whether 
the bill of sale from CRhambliss and others to Maclin, which the 
plaintiff claimed was sufficient, as against the defendant, to pass 
the title of the slave Washington. The defendant’s counsel con- 
tend that it was not, because it was neither proved and register- 
ed, nor had a subscribing witness, as required by our Statute laws. 
The counsel admit the general rule, that the bill of sale being 
executed in the State of Virginia where the vendors lived, and 
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where neither a subscribing witnesss nor probate and registration 
were necessary, the law of that State must determine its validity. 
Story’s Conf. Laws, sec. 380, et seg.; Anderson v. Doak, 10 Ire. 
Rep. 295. But they insist that where creditors are concemed, the 
lex rei sitaé must prevail, it being the paramount duty of every 
State to take care of the interests of its own citizens; and for this 
they cite the case of Oliver v. Towns, 14 Martin, Louisiana Rep. 
93, stated and fully commented upon by Judge Story: in his Conf. 
Laws, sec. 387, e¢ sey. The doctrine established in that case has 
been very recently recognized in this Court as the law of North 
Carolina. Moye v. May, 8 Ire. Eq. Rep. 131. We now ac- 
knowledge its authority, but do not consider it applicable to the 
question before us. It is the personal chattel of the vendor who 
owns it, which will be taken and applied to the payment of his 
debts, in the country in which it is situated, when it has not been 
transferred according to the laws of that country; but a sale by a 
mere bailee of the chattel, is neither within the letter nor the rea- 
son of the rule. The case referred to would be in point, were 
the defendant claiming as a creditor, or under a creditor of Cham- 
bliss; but in truth he claims under Payne who had no title—who 
was only a bailee of Chambliss at the time when he sold to Mac- 
lin. Payne’s possession being that of a bailee merely, was not 
adverse to Chambliss—was in law the possession of Chambliss 
himself—and there was therefore nothing to prevent the full appli- 
cation of the general rule, that the der loci contractus must de- 
termine the sufficiency of the bill of sale. The judgment must 
be affirmed. 
Per CurtamM. Judgment affirmed. 


WILLIAM BRANCH vs. STEPHEN M. HOUSTON. 


The pena.ty of one hundred dollars, imposed by the Statute, (Rev. Stat. ch. 34, sec. 73,) 


to be paid to the owner, for harboring a runaway slave, is not within the jurisdiction of 


a single magistrate. 

Where jurisdiction is withheld by law a plea in abatement therefor need not be put in— 
as a Court will, of its own motion, stay its action in such case. 

(The cases of Burrow v. McNeil, 2 Dev. & Bat. Eq. 351, and Jones v. Jones, 3 Dev. 361), 
cited and approved. ) 


. 
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Tis was an aciion of pest for the penalty of one hundred 
dollars, brought by the plaintiff as the owner of a runaway slave, 
against the defendant for harboring said slave. It was commenced 
by warrant before a single magistrate, and carried by appeal to the 
County Court, where the defendant put in pleas in bar, and 
upon the trial of the issues, a verdict and judgment were rendered 
against him, and ice appealed to the Superior Court, where it was 
tried at Duplin, on the last Circuit before Barrie, Judge. Upon 
the trial, the defendant’s counsel objected that the magistrate had 
no jurisdiction of the cause, and that therefore no evidence could 
he admitted to sustain it, and moved that the plaintiff be nonsuit- 
ed. For the plaintiff, it was contended that upon a proper con- 
struction of the Act of Assembly giving the penalty, the single 
magistrate did have jurisdiction: but if that were not so, the de- 
fendant ought to have taken advantage of it by a plea in abate- 
ment in the County Court, and that he could not, after pleading 
in bar in that Court, and a verdict and judgment therein, raise 
an objection by way of motion for a nonsuit in the Superior 
Court. 

His Honor, the presiding Judge, permitted the evidence to be 
received, reserving the question, and the plaintiff had a verdict; 
but his Honor being of opinion that the defendant’s objection might 
be insisted upon in this way, directed the verdict to be set aside, 
and a judgment of nonsuit to be entered, from which the plaintiff 


appealed. 


1). Reid, for the plaintiff. 


i aap wa 
~ W. Winslow, for the defendant. 


Pearson, J. A single magistrate had not jurisdiction of the 
case. The Act of 1820 extends the jurisdiction of single magis- 
trates to debts of one hundred dollars, due by bonds, nctes and 
liquidated accounts. 'This does not include the penalty of one 
hundred dollars, imposed by Statute, to be paid to the owner, for 
harboring a runaway slave. 

It is insisted, there ought to have been a plea to the jurisdiction, 
and by pleading over, the objection is waived. ‘There is a rule of 
pleading, that ‘« good matter must be brought forward in apt time 
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and due form.’’ ‘There is a rule of law, that jurisdiction cannot 
be conferred by consent of parties, and as’'a matter of course, it 
cannot be conferred by a waiver of one of the parties. In what 
way are these rules consistent? Obviously, because the first ap- 
plies to cases in which the Court has jurisdiction over the subject, 
and the objection is on the ground of some privilege or exemption 
of the defendant, which, if he does not insist upon by plea in 
limine, is considered as waived; e. ¢.—if he is a student of one of 
the Universities in England, or an officer of another Court. 

The second applies to cases in which the Court has no jurisdic- 
tion over the subject, and of course, as the law has not conferred 
it, he parties cannot do so—in other words, where there is a de- 
fect of jurisdiction ; e. g.—one is w sormmned before a single mag- 
istrate for a trespass in breaking the close, treading down the grass, 
&c.; there is judgment for the plaintiff, and the defendant appeals, 
and in the County Court, pleads not guilty ; there is a verdict and 
judgment against him, upon which he appeals to the Superior 
Court: Can that Court act on the case, considering the objection 
waived, under the rule of pleading? Or, suppose a man indicted 
for murder in the County Court—plea, not guilty—conviction— 
appeal:—Can the Superior Court shut its eyes to the fact that the 

* case is not properly before it, and go on and try the man and hang 
him, because he did not, in “ proper person,’’ put in a plea to the 
jurisdiction? Certainly not, for as soon as the Court sees that the 
case is not properly before it, and is coram non judice, so that a 
judgment thereon would be a nullity, it should of its own motion, 
put a stop to the proceedings, and refuse to aid, countenance and 
continue a usurpation of jurisdiction on the part of an inferior 
tribunal. 

A single magistrate has a limited jurisdiction, which, as we have 
seen, does not extend to debt for a penalty of one hundred dollars 
by the owner of a runaway slave. There is consequently a de- 
fect of jurisdiction, and the exercise of it is a usurpation. The 
consent of parties, or a waiver, cannot confer a jurisdiction with- 
held by law; and the instant the Court perceives that it is exer- 
cising a power not granted, it ought to stay its action. Burrow vy. 
McNeil, 2 Dev. & Bat. Eq. 301; Green vy. Rutherford, 1 Ves. 
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471. If a magistrate exceeds his jurisdiction, the judgment is void, 
and will not justify acts under it. Jones v. Jones, 3 Dev. 360. 

1. The distinction is this: If there be a defect, e. g., a total 
want of jurisdiction apparent upon the face of the proceedings, 
the Court will, of its own motion, ‘ stay, quash or dismiss ’’ the 
suit. This is necessary, to prevent the Court from being forced 
into an act of fisurpation, and compelled to give a void judgment. 
For if there be no plea to the jurisdiction, and the “ general 
issue ’’ is not pleaded, (without which there cannot be a judg- 
ment of nonsuit,) unless the Court can stay, quash or dismiss the 
proceedings, it must, nolens volens, go on in an act of usurpation 
and give a void judgment, which is against reason. So, ex ne- 
cessitate, the Court may, on plea, suggestion, motion, or ez mere 
motu, where the defect of jurisdiction is apparent, stop the pro- 
ceeding. ‘Tidd, 516, 960. 

2. If the allegations bring the case within the jurisdiction, so 
that the defect is not apparent, and the general issue is pleaded, 
the proof not sustaining the allegation, there is a fatal variance, 
which is ground of nonsuit; e. g., declaration guare clausum fre- 
git, in the county of Wake—general isssue; proof—trespass on 
land in the county of Johnston: Or, debt for one hundred dol- 
lars, due by simple contract; proof—debt of fifty dollars—nonsuit, 
unless affidavit be made according to the Statute. 

The want of a jurisdiction in an inferior Court is fatal without 
any plea stating the objection. 1 Chit. Pl. 477. If an inferior 
Court has not jurisdiction, it is ground of nonsuit under the gen- 
eral issue. 1 'T’. R. 151; 6 East 583; 1 Chit. Pl. 474. 

© 3. If the subject matter is within the jurisdiction, and there be 
any peculiar circumstance excluding the plaintiffs, or exempting 
the defendant, it must be brought forward by a plea to the juris- 
diction. Otherwise, there is an implied waiver of the objection, 
and the Court goes on in the exercise of its ordinary jurisdiction. 

It was said ix the argument, admit the magistrate had no juris- 
diction, the action might have been commenced in the County 
Court, and as it got into that Court by appeal, what difference 
does it make? The reply is, in a few words, the law prescribes 
the mode by which suits are to be instituted; and to allow a case 
to be smuggled into Court, would be to encourage the inferior 
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Courts to usurp power, and do that which the Superior Courts 
are bound to prohibit them from doing? 3 Black. Com. 111, Writ 
of Prohibition. 


Per Curt. Judgment affirmed. 


u 


CORPORATION OF ELIZABETH CITY vs. W. W. KENEDY. 


Ministers of the Gospel residing in an incorporated town are not exempt from performing 
the duty of patrol, when required to do so by the proper authorities, according to the 
Corporation ordinances. 2 


Appr from the Superior Court of Law of Pasquotank coun- 
ty, at Fall Term, 1852, his Honor Judge Manty presiding. 

This was an action of DEBT for a penalty, commenced by war- 
rant before the Mayor of Elizabeth City, under the provisions of 
the Act incorporating that town, against the defendant, for refus- 
ing to serve as patrol, he having been required so to do by the 
proper authorities. It was insisted for defendant that he was ex- 
empt from the performance of such duty; because he was a regu- 
larly ordained minister of the gospel of the M. E. Clfurch, south, 
and was, at the time, in the regular exercise of the duties of his 
calling. The defendant resided in Elizabeth City and was a citi- 
zen thereof. 

It was submitted that if his Honor should be of opinion that 
defendant was exempt from the performance of the duties of pa- 
trol, because.of the duties he owed to his church as a minister” 


thereof, judgment should be entered for defendant; if otherwise; ~ 


for the plaintiff. And his Honor being of opinion that upon the 
facts statefl, defendant was not so exempt, rendered judgment for 
the plaintiff, whereupon the defendant appealed. 


Jordan, for the defendant. 
No counsel for the plaintiff in this Court. 


Nasu, C. J. The defendant is a minister of the gospel, of 
the Methodist Church, and a citizen of, and resident within Eliz- 
beth City. Being enrolled by the proper authorities of the town 
as one of the patrol thereof, he was duly summoned to perform 





met. 
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his duty as such. Having refused to do so, the present action is 
to recover the penalty, by the laws of the corporation, attached to 
such refusal or neglect. It is admitted by the defendant, that 
there is no slatutory exemption which he can claim, and he puts 
the defence simply upon the ground, that the duties assigned to 
him as a patrol were inconsistent with those which he owed to the 
church of which he is a minister. ‘The question does not fairly 
arise here; for the case no where informs us what the duties are 
of a minister of any church, which would come in conflict with 
those of the city police; nor does it state what duty the defendant 
was called to perform as a minister of the gospel, at the time he 
was summoned. Certainly, if at the time he was to act as one 
of the patrol, he was under an obligation to perform some special 
clerical duty, it was necessary to let the Court know what that 
duty was, that they might judge of its pressing necessity, or 
whether it was a necessity at all In the present state of the case, 
we cannot see that there was any conflict of duties, and we are 
not at liberty to decide abstract questions of law. ‘To call upon 
the Court to say that the defendant is exempt from the perform- 
ance of any duty to which every other citizen of the town is lia- 
ble, is to ask the Court to make, anc& not expound the law. 
Elizabeth City is an incorporated town, sted with full power to 
pass all laws necessary to its welfare, and the comfort of the citi- 
zens—the only restriction being the constitution of the country, 
and the general laws of the State. They can pass no ordinance 
violating either. 

Had the defendant applied to the proper authorities of the town 


for an exemption, no doubt can exist but what one would have 


been granted, exempting not only him, but every other regular 
minister of the gospel residing within the corporate lifhits. We 
live in a christian land where the ministers of every sect are rev- 
erenced, and treated with the respect due to their sacred office; 
and we live under equal laws, where all are protected, and none 
entitled to peculiar privileges. Such is the proud distinction of 
our happy country, such is its moral and religious state, and such 
the equality it cherishes and loves. 
There is no error in the judgment below, and it is affirmed. 


Per Curiam. Judgment affirmed. 
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MILLS SMITH rs. STARKEY B. SHARPE. 


The action on the case in the nature of waste, allowed (Rev. Stat. ch. 119, sec. 4) to 
one tenant in common against his co-tenant, is confined to cases where there is a per- 
manent injury done to the property higld in common. 

Hence, where A. and B. were tenants in common of a Fishery, to which, asa part there- 
of, was attached a small strip of land on the river bank, in which was a deposit of 
marl, valuable only to be used on land under cultivation; and B. dug out the marl and 
carried it away, against the remonstrances of A.—though not) injuring the fishery 
thereby :—Held, that A. could not, for this, maintain case in the nature of waste 
against B. 

° . 
Tuts was an action on the case, tried before his Honor, Judge 


Manty, at Hertford Superior Court of law, Fall Term, 1852. 
Plea, not guilty. ° 

The plaintiff and defendant were tenants in common in equal 
parts of a place on Chowan River, called the Mount Pleasant 
Fishery, at which fishing operations were usually conducted in 
proper season; and they owned a narrow slip of land for one thou- 
sand yards up and down the river, ‘from the brink or brow of the 
hill, which was high and shelving for some distance from the river 
down to the water’s edge.’’ This land had always been used as 
part of the fishery, and was not suitable for cultivation. In the 
said bank of the river there was a bed of marl of fine quality; and 
in January, 1852, the defendant caused several thousand bushels 
thereof to be dug out—being the greater part of it—agaiust the 
wishes and remonstrance of the plaintiff, and had the same carried 
and spread upon a cultivated field, which he owned in severalty, 
eome short distance from the fishery. ‘The marl was beneficial to 
land under cultivation, but of no value for other purposes, and it 
was of considerable value at that locality for the purpose designat- 
ed, and could now and then be sold by the bushel. The place 
was not injured for fishing purposes, by the removal of the marl, 
but on the contrary improved; yet it was rendered thereby less 
valuable to the extent of the worth of the marl in its native bed. 
It did not appear that prior to the defendant’s taking the marl, it 
had ever been used by any proprietor of the fishery; but that the 
defendant dug up the marl out of its natural position in the bank. 
The parties owned no land fit for cultivation in common, nor land 
of any description, except this fishery. 
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The plaintiff having offered evidence disclosing the above state 
of facts, it was submitted to his Honor by the defendant’s counsel 
whether the action could be maintained; and his Honor being of 
opinion with, the defendant, the plaintiff, in deference thereto, sub- 
mitted to a judgment of nonsuit, and appealed. 


Bragg, for the plaintiff: The action of waste is given by one 
tenant in common against his co-tenant. (Rev. St. ch. 119, sec. 
4.) What is waste—(Com. Dig. 7 “‘ Waste’’—D. 4 p. 655 Bac. 
Abr. “‘ Waste’’ 7 vol. 252—255.) Where there has been 9g par- 
tial injury of the freehold, action on the case in nature of waste 
may be sustained; (Andrews v. Meredith, 4 Dev. & B. 199—1 

Shit. Pl. 91—Brown on actions at law 133—Cubit v. Porter, 15 
C. L. R., 8 B. & C. 257. 

Smith, for the defendant: An action ex delicto, by one tenant 
in common against his co-tenant, lies where the common property 
has been destroyed or has sustained some damage or injury from 
the wrongful act of the defendant. Where the land is impaired 
in value by using it in a fit and proper way, as in working mines, 
removing deposits of marl, or cutting trees, whereby defendant re- 
ceives more than his share of the profits, he is responsible only in 
some proceeding involving an account. Martyn v. Knowles, 8'T’. 
R. 145, Walling v. Burroughs, 8 Ire. Eq. 60.) 


Nasu, C.J. The plaintiff and defendant owned in common 
a fishery on Chowan River. It consisted of a narrow strip of land, 
extending from the brow or brink of the hill or bank which was 
high, down to the edge of the water. This land was used as a 
fishery , and was of no value for agricultural purposes. The bank 
of the river was underlaid with a bed of valuable marl, a large 
portion of which the defendant dug and carried away, against the 
wishes and remonstrances of the plaintiff. The plaintiff has 
brought this action to recover damages for the alleged waste. His 
Honor below decided that the action could not be sustained, and 
we concur with him. 

It is stated in the case, that as a fishing ground, the land was 
improved by the digging down of the hill to get at the marl—the 
facility of getting to the river being thereby increased. There is 
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no question but that one tenant in comm6n can maintain an action 
on the case in the nature of waste against a co-tenant, when he 
destroys the thing held in common. ‘This is familiar learning. 
Was the act complained of, waste? We think not. Waste is 
defined to be a spoil or destruction in houses, gardens, trees or 
other corporeal hereditaments, to the disherison of him that hath 
the remainder or reversion in fee simple. 2 Bl. Com. 281; and it 
is said that whatever is done which tends to the destruction of the 
inheritance, or the impairing of its value, is waste. By the com- 
mon law only single damages were recoverable for waste; but by 
the Statute of Gloucester, 6 Edw. 1, it is provided, that the tenant 
committing the waste “shall lose and forfeit the place wherein 
the waste is committed, and also treble damages to him that hath 
the inheritance;’’ and if done sparsim, or all over a wood, the 
whole wood shall be recovered. 

The English statutes upon this subject have been adopted by 
our Legislature. Rev. Stat. ch. 119, sec. 4, re-enacts the Stat. 15 
Edw. 1, giving the action to a tenant in common. The action 
intended in this latter section is an action to recover damages for 
a permanent injury to the property held incommon. It could not 
have been the intention of the Legislature to apply the penalties 
of the Statute of Gloucester to injuries to the freehold, committed 
by a tenant in common; for the third section which enforces those 
penalties, and precedes the fourth immediately, is restricted to the 
tenants specified in the two first sections, to wit, tenant for life or 
years and guardians. If this were not so, then the whole relation 
of the parties as tenants in common of the tract would be changed 
—a partition effected between them by a way, as we think, not 
contemplated by the Legislature—and nothing lefi to the defend- 
ant but the right to fish there, stripped of the privilege of landing 
the seine on the beach, and there curing his fish, without"the con- 
sent of the plaintiff ; a barren right, and of no value. It was the 
intention of the Legislature to give the action on the case to one 
tenant in common, whenever a permanent injury is done to the 
freehold by his co-tenant, in which his damages shall be measured 
by the injuries actually sustained; and it is called an action of 
waste, simply to point out of what nature and kind the injury 
complained of must be to authorize the action. It is given as an 
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additional remedy to anaction of account, which is an unwieldy 
one, and has grown nearly out of use. 

Apply these principles to the case before us: The plaintiff and 
defendant are tenants in common of a piscary or fishery; the strip 
of ground raming along the river is necessary to the enjoyment 
of the right of fishing there—necessary to enable them to land 
their fish and cure them. Has the defendant done any thing to 
injure the fishery? On the contrary, the act complained of has _ 
improved it. It has rendered the approach to the fishery more 
convenient; and enables the proprietors more readily to take off the 
proceeds of their labor. But it is said that though this be the fact, 
yet the value of the land was tliminished, if not destroyed by the 
removal of the marl. With respect to tenancy in common of 
a chattel, the rule is, if it is destroyed, misused or spoiled by the 
co-tenant, an action liesfor the other. 1 Chit. Pl. 91. But one 
tenant in common may convert the chattel to its general and profit- 
able use, although it change the form of the substance, without 
subjecting him to an action by the other. Pennings v. Ld. Green- 
ville, Pawn. 241. Now apply this principle to these tenants in 
common’of the realty. ‘There is no remainderman or reversioner 
to be injured, or to bring any action—the whole property in fee 
simple being in the plaintiff and defendant; the marl lying in the 
earth is valuable to no one: can it be that the plaintiff, through 
obstinacy, or any other cause, can deprive the defendant of all 
henefit to be claimed from it? Or, that by converting the property 
to its general and profitable use, he commits a wrong to his co- 
tenant, and subjects himself to anaction of waste? Suppose A. 
and B. are tenants in common of a tract of land which is in woods 
—can neither of them, without the consent of the other, clear a 
portion of the land, and put it in cultivation, without becoming a 
tort feasor? In the case we are considering, we hold that the 
plaintiff cannot maintain the action, because as a fishery, the land 
is neither injured in value nor destroyed, but improved. For the 
value of the marl removed by the defendant, he is no doubt bound 
to account to the plaintiff, put not in this action. 


Per Curiam. Judgment affirmed. 
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DEN ex dem. WILLIE J. GILLIAM rs. CHARLES S. MOORE AND JOHN 
FREEMAN. 


The doctrine of estoppel, as between landlord and tenant, does not apply to the latter, 
when he has been evicted, and subsequently let Into possession by a new and distinct 
title, under another landlord. 

Where A. conveyed to B. by deed of mortgage, A. retaining possession of the land, 
which was afterwards sold under execution for his debt and purchased by C., who en- 
tered, and nearly two years subsequent thereto demised the land to A. under acontract 
for the sale of it:—Held, in a suit by B. against A., that the latter was not estopped 
from disputing the title of the former, and that seven year’s possession, under color of 
C’s title, was a good defence to the action. 

(The cases of Balfour v. Davis, 4 Dev. & Bat. 300; Jordan v. Marsh, 9 Ire. 234; 
Grandy v. Bailey, 13 Ire. 221, and Freeman v. Heath, Ibid 498, cited and approved.) 


Tis was an action of EJECTMENT brought against Charles S. 
Moore, as the tenant in possession, who entered into the common 
rule, and pleaded not guilty; and afterwards John Freeman was 
admitted to defend as landlord. 

Or the trial, before his Honor Judge Manty, at Bertie, on the 
last Circuit, the facts appeared to be as follows: The land in 
controversy belonged originally to the defendant Moore, who, on 
the 30th May, 1837, conveyed it by a deed of mortgage to the 
lessor of the plaintiff, for the purpose of securing certain debts 
therein recited. More continued in the possession of the land, 
and becoming indebted to the defendant Freeman, the latter ob- 
tained a judgment against him, upon which an execution was 
issued and levied upon the land, which was sold, and the de- 
fendant Freeman became the purchaser, and took a deed there- 
for. Freeman afterwards had g declaration in ejectment served 
upon Moore, who was still in possession, and upon Moore’s fail- 
ing to appear, obtained judgment by default against the casual 
ejector. A writ of possession was then issued, by force of which 
Moore was turned out in the latter part of December, 1843, and 
one Holder was let into the possession of the land by Freeman as 
his tenant, and so remained until the Ist of January, 1845, when 
one Mrs, Miller took possession as tenant also of Freeman. In 
September, 1845, the defendant Moore and his son, John A. 
Moore, entered into the possession of the land, under a contract of 
purchase from the defendant Freeman, and so continued until 
this action was commenced in the month of May, 1851. 
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It was contended for the lessor of the plaintiff, upon these facts, 
that Freeman haying been admitted to defend as landlord, could 
urge no defence which was not open to his tenant Moore; and 
that Moore was estopped to deny the title which, by his deed of 
mortgagé, he had conveyed to the lessor of the plaintiff, and that 
consequently his possession was not adverse, so as to bar the les- 
sor’s recovery by seven year’s possession, under color of title. 

The defendants contended that there was no estoppel, and that 
there had been continued adverse possession and color of title by 
the tenants of Freeman, for more than seven years, to wit, from 
December, 1843, until the commencement of the action in May, 
1851; and that the plainttff’s lessor was thereby barred of his 
right of recovery. His Honor, the presiding Judge, was of opin- 
ion that the defendant Moore was not estopped to deny the les- 
sor’s title; that his possession, together with that of the other ten- 
ants of Freeman, being for more than seven years before the com- 


. mencement of the action, under the color of Freeman’s title, the 


right of the lessor of the plaintiff was barred. The jury being 
instructed to that effect, returned a verdict for the defendants, up- 
on which judgment having been rendered, the lessor appealed to 


the Supreme-Court. 


W. N. H. Smith, for lessor of plaintiff, contended 1: That 
the defendant Moore, and the defendant Freeman also (who 
coming in to defend as landlord is limited to such defence as could 
be set up by his tenant) are estopped to deny the title of plaintiff’s 
lessor, and his right of recoveryg By the execution of his deed, 
Moore, continuing in possession became tenant at will to Gilliam, 
and was in good faith bound to retain and deliver possession to 
him whenever required to do so. And although eviction by par- 
amount title might excuse him from his obligation to surrender 
possession, inasmuch as without any fault of his, it had become 
impossible to do so, yet, when by his repurchase, this impediment 
was removed, the obligation was renewed, and the estoppel re- 
applied. (Wiggins v. Reddick, 11 Ire. 380, Grandy v. Bailey, 
13 Ire. 221, Freeman v. Heath, Ibid. 498, Ogle v. Vickers, 31 
Eng. C. L. R. 178.) 

2. When Moore re-entered into possession of the premises, and 
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thus resumed the relations that subsisted between himself and 
Gilliam, previous to the interruption of Freeman, the law adjudges 
the possession to follow the better of the two titles thus concentrat- 
edin him. There was consequently no adversary possession as 
against Gilliam, because he was himself in possession, by virtue 
of the possession of his tenant, Moore. 

Bragg, contra, argued 1: That the possession of Moore and 
his son, under the contract of sale between them and Freeman, 
was the possession of Freeman, and enured to his benefit, so as to 


bar the plaintiff’s lessor in seven years. (Rhodes v. Brown, 2 


Dev. 195.) 

2. As to estoppel, he cited Jordan v. Marsh, 9 Ire. 234. There 
was an end of the old possession by Moore and then a-coming in 
of himself and son, under a new contract of purchase, and there- 
fore no estoppel. 

3. Could not Freeman recover of Gilliam upon the title ripened 
by this possession? especially as he had possession by both the 
Moores. Why then give the plaintiff’s lessor possession in this 
action ? : 


Batre, J., after stating the case as above, proceeded: The 
proposition that the defendant Freeman, being admitted to defend 
as landlord, with the defendant Moore, cannot set up any defence, 
which is forbidden to Moore, is fully established by Balfour v. 
Davis, 4 Dev. & Bat. Rep. 300, and the other cases referred to 
by the plaintiff’s counsel. 

The other proposition contented for by the counsel, that Moore 
was estopped to deny the title of the plaintiff’s lessor is neither 
supported by reason nor authority. It is, in our estimation, direct- 
ly opposed by the case of Jordan v. Marsh, 9 Ire. Rep. 234. 
That case, as explained in the subsequent one of Grandy v. 
Bailey, 13 Ire. Rep. 221, was ‘‘ where one of the purchasers at 
Sheriff ’s sale had recovered in ejectment, and no imputation of 
fraud therein was made, and he was on the eve of taking actual 
possession under a writ of habere facias, when the tenant took a 
lease from him. ‘The Court was of opinion that if the tenant had 
been actually put out of possession by the Sheriff, and had after- 
wards entered under a new lease, he might have defended such 
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new possession under the title of his landlord, against a subsequent 
ejectment by the other purchaser from the Sheriff; and therefore 
it was held that he might take a lease from him who had recover- 
ed in the ejectment, without an actual eviction ona writ of posses- 
tht Court saying, ‘‘for what end should he be required to 
go through the useless form of being put out of possession, merely 
to'be at the trouble of going back again?’ In Grandy v. Bailey, 
it is true that the defendant was not allowed to protect herself 
under the lease which she had taken from the purchaser at the 
Sheriff’s sale; but it was because she was not on the eve of being 
turned out by the Sheriff under a writ of possession, and her de- 
livery of the possession to the agent of the purchaser was deemed 
by the Court to have been colorable merely, and not a bona fide 
transaction. ‘The change of possession, in the case now before 
us, is not liable to that objection, because Moore was actually turn- 
‘ed out by the Sheriff, after the recovery in ejectment by Freeman, 
and did not regain the possession, under his contract of purchase, 
until nearly two years afterwards. But the very recent case of 
Freeman v. Heath, 13 Ire. Rep. 498, decided at the last Mor- 
ganton Term, is relied upon by the plaintiff’s counsel as an au- 
thority against the principle contended for on behalf of the defen- 
dants. If the principle of the present case be the same with that 
of Jordan v. Marsh, as we have endeavored to show, then the 
Court which decided Freeman v. Heath did not consider it oppos- 
ed to that principle; for they refer to Jordan v. Marsh, and point 
out the distinction between the two cases. Rurrin, Chief Justice, 
in delivering the opinion of the Court, says, “in an action by a 
purchaser under execution, against the defendant, the latter is only 
‘restrained from denying that he had some title, while a lessee is 
obliged not only not to deny his lessor’s title, but also to surrender 
the possession to him, when required after the expiration of the 
lease.’’ Now if that distinction be a sound one, it must exist be- 
tween all actual lessees and all constructive or quasi tenants; such, 
for instance, as mortgagors in possession, who are only tenants by 
sufferance to their mortgagees— Fidler v. Wadsworth, 2 Ire. Rep. 
263, and persons coming in under a contract of purchase, who 
are mere tenants at will to their vendors. Love v. Edmonston, 1 
Ire. Rep. 152. These constructive or quasi tenants cannot, while 
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they remain in possession, dispute the title of those under whorn 
they hold, but after their tenancy has ended, and they have been 
put out of possession by their quasi landlords, or by any other per- 
zon acting under the authority of legal process, they may acquire 
a new title, under which, if they afterwards regain the possession, 
they may protect themselves. ‘This doctrine is not impugned by 
what is said by the Court in the case of Gwynv. Wilborn, 1 Dev. 
& Bat. Rep. 319, that if a mortgagor is ousted bya stranger, and 
regains the possession, he regains it still as the tenant of the mort- 
gagee. So he does if, as in that case, he regains the possession 
under the former title; but it by no means follows that such is the 
effect, if he comes in under a new and distinct title. In thelatter 
case we can see no reason why he may not claim adversely to 
his quondam mortgagee; and why the latter may not be barred by 
such adverse possession, continued for seven years. 

There was no error in the pagent below, and it must be 
affirmed. 


Per Curiam. Judgment affirmed. 


N. G. ABRAMS vs. WILLIAM SUTTLES. 


‘fhe mutual promises of parties to a special contract are sufficient legal considerations for 
either to maintain assumpsit for the breach of it by the other. 

‘The offer by one party to deliver a bond, which the other expresses his intention not to 
accept, though admitting its sufficiency, is a legal tender, without an exhibition of the 
writing, or proof of its being executed and prepared. 


Tus was an action of assuMPsIT to recover damages for the 
breach of a contract for the hire of slaves. On the trial before 


his Honor, Judge Barrie, at Henderson, at Fall Term, 1851, - 


to which county the case having, by consent, been removed. from 
the county of Macon, the facts appeared to be as follows:— 
About the beginning of the year 1850, the defendant, who re- 
sided in Rutherford county, agreed to hire to the plaintiff, who 
lived in Macon county, four negro slaves to work in the plaintiff ’« 
gold mines—the slaves to be taken the Ist of February following, 
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and kept the remainder of the year; for which the plaintiff agreed 
to pay, monthly, $8 per month for each slave. And to secure 
the payment thereof, and for the safe keeping and return of the 
slaves, the plaintiff was to give bond with good and sufficient 
sureties, residing in the county of Rutherford. H. Abrams, a 
brother of the plaintiff, testified that ,on or about the Ist of Feb- 
ruary, 1850, he, as agent of the plaintiff, went to the defendant for 
the purpose of getting the negroes and giving the necessary security , 
and that the defendant refused to let him have them, alleging 
that he intended to work them in the gold mine himself; and, 
therefore, the witness left him, without tendering him any bond. 
The plaintiff then produced a letter from the defendant, written 
the 27th of the same month, in which he stated he had declined 
working his hands in the mines, and that the plaintiff might have 
them, on complying with the terms agreed upon between them. 
The witness, H. Abrams, then testified that he went again as his 
brother’s agent, in company with one Hinson, to the house of 
defendant, to get the slaves and give the bond. That he and 
Hinson, who both resided in Rutherford, offered to be sureties for 
the plaintiff, and the defendant said they were good; and that 
Hinson was about to write the bond, when, the defendant said 
they should not have the negroes, unless they gave a bond ac- 
cording to a form which he read to them, and which bound the 
plaintiff to pay for the slaves absolutely, if they or either of them, 
should die whilst in plaintiff’s employment. The witness and 
Hinson refused to execute such a bond, and left, without having 
tendered any bond. Hinson testified substantially to the same 
facts ; and another witness testified to the declaration of the de- 
fendant, subsequent to that time, that the reason why he did not 
let the plaintiff have the negroes was, that they were unwilling to 
go with him. The defendant then offered testimony impeaching 





‘thecharacter of the last witness, and proving that H. Abrams and 


Hinson would have been insufficient sureties; and that he had 
subsequently hired his elaves to one Mills at a less price, reserving 
to himself the privilege of taking them back, should the plaintiff 
apply for them, and comply with the terms agreed upon. 

The defendant’s counsel contended that if the plaintiff’s testi- 
timony were all taken to be true, he could not recover, because 
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there was no consideration for the contract, and because the plain- 
uff had failed to prepare and tender such a bond, with good and 
sufficient sureties'residing in the county of Rutherford, as he had 
agreed to give. His Honor, the presiding Judge, charged the 
jury, that there was a sufficient consideration for the contract, and 
that if the plaintiff’s testimony was true, the defendant, by his 
conduct, had made it unnecessary for the plaintiff to prepare and 
tender a bond, and he was entitled to recover. The jury return- 
a verdict for the plaintiff, and judgment being rendered thereon, 
the defendant appealed. 
This case was argued at the last Morganton Term, by 


J. Baxter, for the plaintiff. 
' Bynum and J. W. Woodfin, for the defendant. 


Nasu, C. J. The case presents two questions. On the part 
of the defendant, it is urged that there is no consideration to sus- 
tain the promise on which the action is founded; and secondly, 
that there is a condition precedent which it was incumbent on the 
plaintiff to prove, before he can maintain his action. 

There was a sufficient consideration for the promise made by 
the defendant. Mutual promises constitute legal considerations. 
Each is a consideration for the other. The defendant in this 
case, agreed to hire to the plaintiff four negro men for a year at 
a stipulated price, to be paid monthly, and the plaintiff agreed 
to secure the payment of the hire, by a bond with good and suf- 
ficient sureties. Here are mutual promises, which constitute « 
good consideration for the agreement on each side. The action 
is for a violatian of this contract by the defendant, in refusing to 
deliver the slaves at the time specified. 

The contzact sued on was an executory one, and to entitle the 
plaintiff to maintain his action, something was to be done by him 
which preceded the obligation on the defendant to perform his 
part. ‘To secure the payment of the hire, and the safe keeping 
and return of the slaves, the plaintiff was to give a bond with 
good and sufficient sureties residing in the county of Rutherford. 
The delivery of such a bond was a condition precedent, or an 
act to be performed simultaneously with the delivery of the slaves: 
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in other diet they are concurrent acts. He cannot, therefore, 
recover in this action, without avernng in his declaration, the 
performance of the act, or that which is equivalent thereto. Thus 
the plaintiff may aver that he tendered or offered to do the act, 
and the defendant refused it—Jones, assignee, v. Barkley, Doug. 
685; Terry v. Williams, 8 Taun: 65; or that the defendant 
hindered the performance of the condition precedent, by a neglect 
or default on his part—l Term Rep. 645; Hotham vy. East In- 
dia Company, 1 'T. R. 638; Heard v. Woodham, 1 East 619; 
or that he discharged him from the performance of it. Doug. 
684. In all these cases the declaration will be sufficient. Here. 
an agent attended on the day appointed, at the defendant’s house, 
and demanded the negroes, at the same time notifying the de- 
fendant that he was ready to give the bond and sureties as re- 
«fuired. The defendant refused to deliver them, stating that he 
intended to work the slaves himself. This we consider equiva- 
lent to an averment of performance. It is said, however, that to 
uive that effect to the conduct of the defendant, the plaintiff must 
show that he had, at the time, such a bond as the contract re- 
quired, duly executed for delivery. ‘The case in 2nd Douglas is an 
authority to the contrary. The defendant was notified that the 
plaintiff, or his agent on their behalf, was ready to give such a 
bond. "The defendant refused to let him have the negroes. 
This was equivalent to saying— Y ou need not tender your bond—I 
will not receive it. This certainly was a discharge to the plain- 
tiff of the necessity of making a formal tender. Where was the 
necessity of going through the form of offering a bond, when told 
if he did, he should not have the slaves? As to the second al- 
leged contract, it was never completed. 
We concur with his Honor on both the points ruled by him. 


Prr Curiam. Judgment affirmed. 
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DEN ex. dem. THOMAS ROACH vs. BENJAMIN KNIGHT. 


W here testator devised his lands to his wife and added, “if she should have a child by 
me, for the child to have, at her death, all my land, and in case she should die without 
an heir, for the land to go to her nearest relation ;”’ and the wife died in the lifetime of 
the devisor, leaving her father her nearest relation:—Held that the limitation over 
does not depend upon the vesting of the life estate of the wife as a condition precedent, 
aud her father, therefore, takes in preference to the heir of devisor. 

(The case of Simmons v. Gooding, 5 Ire. Eq. 382, cited and approved.) 


EsectMENt, before his Honor Judge Manty, at Pasquotank , 


on the last circuit, upon the following statement of facts, as a case 


agreed: 

‘¢One Stephen Roach died seised and possessed of the land in 
dispute in fee—having made and published his last will and 
testament, a copy of which accompanies and is made a part of 
this case; and the said will has been duly admitted to probate. 
The lessor of the plaintiff is the brother of the testator, and the 
heir at law to whom the land would have descended, in case of 
the intestacy of the testator. The defendant is tenant of one 
Joshua White, whose daughter the testator married, and the said 
Joshua White is the nearest relation of the testator’s wife, and was 
at the testator’s death. ‘The testator’s wife died after the making 
of the will, but before the death of the testator, without issue. If 
upon these facts the Court shall be of opinion that the land de- 
scends to the heirs at law of the testator, then it is agreed, judg- 
ment shall be given for the plaintiff. If, however, the Court is 
of opinion that the land passes under the devise to the nearest 
relation of the testator’s wife, to the person thus designated, and 
who bore that relation, either at the date of the will, or the death 
of the testator, then judgment to be given for the defendant, with 
leave to either party to appeal, without appeal bond.” 

His Honor, the presiding Judge, being of opinion for theJessor 
of the plaintiff upon the facts stated, gave judgment accordingly, 
from which the defendant appealed. 

(The clauses of the will in question are sufficiently set out in the 
opinion delivered by this Court.) 


W. N. H. Smith, with whom was Jordan, for the defendant. 
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argued, 1: The devise over to the wife’s nearest relation took effect 
immediately at the death of testator, notwithstanding the lapse of 
the particular estate limited to her. 6 Cr. Dig. ‘Devise’? 38, 
ch. 8 sec. 22 et seq, Scatterwoodv. Edge, | Salk. 229, Avelyn 
v. Ward, 1 Ves. 420, 1 Pow. Dev. 196, note 8. Thesame doc- 
trine prevails in this State, when the preceding particular estate 
never takes effect. Richmond v. Cook, 3 Ire. Eq. 581, Atkins 
v. Kron, 2 Ire. Eq. 58, Simmons v. Gooding, 5 Ire. Eq. 382. 
2. The nearest relation of the wife being her father, he there- 
fore. took an estate in fee immediately upon the testator’s death. 
Simmons v. Gooding. 
» No counsel in this Court for the plaintiff. 


Pearson, J. The will of Stephen Roach contains these 
clauses: ‘¢2. I give unto my wife Margaret all of my lands. 3. ° 
It is my wish, that if my wife should have a child by me, for the 


_ child to have, at her death, all of my lands. Jn case she should 





die, without an heir, for the land to go to her nearest relation.”’ 
The wife died in the lifetime of the testator, without ever having 
had a child, leaving her father, under whom the defendant claims 
her ‘‘ nearest relation,’’ and he was also “‘her nearest relation ”’ 
at the death of the devisor. 

The question is, does the land belong to her father, or does it 
belong to the heirs of the devisor? His Honor was of the latter 
opinion, upon the ground, we suppose, that as she died in the life 
time of the devisor, the devise to her lapsed, and the limitation 
over was thereby defeated. It is settled to the contrary. Sim- 
mons v. Gooding, 5 Ire. Eq. 382. << It is settled law, that when 
a particular estate is given by will, with a remainder over, wheth- 


‘er vested or contingent, the remainder takes effect, notwithstanding 


particular estate fails by the@leath of the person for whom it 
Was intended, upon the death of the devisor’’—<< unless there be 
an intention expressed, that the limitation over shall depend on 
the vesting of the preceding estate as a condition precedent.”’ 
“Most generally, the limitation over is intended to take effect, 
whenever the preceding estate is out of the way, without reference 
to the manner in which it gets out of the way.”’ 2. Williams on 
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Executors, 764. The limitation over in this case clearly does not 
depend on the vesting of the preceding estate in the tenant for life, 
as a condition precedent, and consequently cannot be affected by 
the fact that the life estate lapsed. ‘The judgment below must be 
reversed and judgment for the defendant on the case agreed. 


Per Curiam. Judgment below reversed, and judgment 
for defendant. 





JOHN SATTERWHITE rs. JOSEPH M. HICKS. 


The declarations of a person under whom a party derives title, made befvre, or simulta- 
neously with, the sale, are admissible in evidence by the other party , toshow fraud in 
the sale. 

Though, ordinarily, he who alleges fraud must prove it, the rule does not extend toa 
case where, upon a question of consideration in the sale of a slave, the vendor, vendee 
and subscribing witness thereto were brothers-in-law, and the vendor at the time was 
sued for debt, and insolvent. 

Whenever, in the trial of a cause a point arises, which it is important to either party to 
sustain, and there is no evidence offered upon it, it is not only no error in the Judge so 
to inform the jury, but it is his duty. 

Where, therefore, upon a question of fraud, the plaintiff put in evidence certain bonds 
having no subscribing witness, to show the consideration for the bill of sale under 
which he claimed, and it did not appear that the bonds were ever seen by any one be- 
fore the trial :—Held that it was no violation of the Act of Assembly, (ch. 31, sec. 
136,) by the Judge below, to charge the jury that “the existence of said bonds was 
unknown to any one, except the parties, until they were produced upon the trial.” 

(The cases of Johnson v. Patterson, 2 Hawks 183; Guy v. Hall, 3 Mur. 150; May v. 
Gentry, 4 Dev. & Bat. 117; Hawkins v. Alston, 4 Ire Eq. 137, and Black v. Wright, 
9 Ire. 447, cited and approved.) 


Tuts was an action of DETINUE for two slaves, tried before his 
Honor, Judge Dick, on the last Circuit at Granville. Plea—the 
general issue. 

Joseph Satterwhite, the prother-fh-law of the plaintiff, conveyed 
the slaves to him for the alleged price of $1200. ‘This deed wasat- 
tested by Thomas Satterwhite, another brother-in-law. The 
plaintiff proved by the attesting witness, that he was sent for to 
the house of the plaintiff, where he found Joseph, who said that 
he was smartly indebted to John, and was about to sell him the 
two negroes in dispute. After the deed was executed, it was pro- 
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posed by = plaintiff to Joseph to have a. settlement, and the 
former weit to his desk and took out a paper or papers, and asked 
the latter if he had that litle paper he gave him some time ago, 
who replied that he had not—it was at home; and John then pro- 
posed to go to Joseph’s house to make the settlement, and the 
witness ‘Thomas was asked to go with them to witness the settle- 
ment, but did not go. The plaintiff then gave in evidence four 
several bonds, executed by Joseph to him at different times, for 
sums amounting in the whole to $1578 


At the time of the execution of the bill of sale, Joseph was 
largely indebted beyond his means to pay, and a writ had issued 
against him for the collection of one of his debts, which was prose- 
cuted to judgment; upen which an execution was levied on the 
negroes in question, and at the sheriff’s sale, the defendant bought 
them and took them into possession. On the part of the defend- 
ant, it was alleged that the bill of sale was intended to defraud 


the creditors of Joseph. ‘That if Joseph owed the plaintiff any 
thing, it was a very small sum, and the bonds offered in evidence 
were without consideration. "The defendant offered to prove that 
Joseph, before the execution of the bill of sale, had said he was 
not embarrassed, and did not owe, of his own debts, more than 
$250: This evidence was objected to by the plaintiff, but ad- 
mitted by his Honor. Evidence was also given by the plaintiff, 
tending to prove that the bonds were given for debts bona fide due ; 
and by the defendants, to show that they were given for fictitious 
demands. His Honor, the presiding Judge, was asked by the 
plaintiff ’s counsel to charge the jury, that the proof of the exe- 
cution of the bill of sale, and that the parties thereto said it was 
made in consideration of Joseph’s indebtedness to the plaintilf, 
and the further proof of the execution of the bonds, did, if the 
jury believed the evidence, make out a prima facie case for the 
plaintiff, and put the burden on the defendant to show the trans- 
action to be fraudulent. This instruction his Honor refused, and 
charged the jury that as the parties to the bill of sale were broth- 
ers-in-law, and the bonds without a subscribing witness, and their 
existence unknown to any ohe except the parties, until they were 
produced on the first trial of this cause, something more than the 
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mere production and proof of the bonds was necessary to consti- 
tute a prima facie good consideration, as against a purchaser at 
execution sale. His Honor further charged the jury, that if they 
were satisfied from all the testimony, that the sale from Joseph 
Satterwhite to the plaintiff was a bona fide transaction, they should 
find for the plaintiff—otherwise, for the defendant. There was a 
verdict for the defendant, and a rule for a new trial, for the ad- 
mission of improper testimony and for misdirection; and the rule 
being discharged, and judgment rendered on the verdict, the 
plaintiff appealed. 


Miller, for the plaintiff. 
Lanier, J. H. Bryan and Gilliam, for the defendant. 


Nan, C. J. The first objection raised in the plaintiff’s bill of 
exceptions is to the reception of the ante-declarations of Joseph 
Satterwhite. His Honor committed no error in this particular. 


It is a general principle in the .law of evidence, that any fact to 
be proved against a party ought to be proved in his presence, by 
the testimony of witnesses duly sworn or qualified to tell the 
truth. Hearsay, therefore, is not admitted in our Courts of Jus- 
tice, because it is but a statement which a witness gives, of what 
he professes to have heard a third person say. This rule is as old 
as the common law. ‘To it, however, there are exceptions coeval 
with it: such, for instance, of dying declarations, pedigree, and 
others, stated by writers on the law of evidence. Among the 
more modern exceptions, is that class of hearsay admissible upon 
the sole ground that it proceeds from the persons owning the pro- 
perty at the time, and would be evidence against hinyif he were 
a party to the suit. His estate or mterest in the property, coming 
to another by any kind of transfer, the successor is said to claim 
under the former owner, and whatever he may have said con- 
cerning his own rights while owner, is evidence against his suc- 
cessor. Phil. Evy. vol. 1, note—Ist part, p. 644. This rule ap- 
plies equally to real and personal property, whether in possession 
or in action. ‘Thus, the admissions or declarations of a vendor or 
holder of personal property, made while so holding it, is evidence 
of all claiming under him, either mediately or immediately. In 
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detinue for slaves, the declarations of the defendant’s vendor, 
made before the sale, was held admissible. Walthall v. Johnson, 
2 Call. 275. In Johnson v. Patterson, 2 Hawks 183, declara- 
tions of a vendor before the sale were admitted. In Guy & Hall 
2 Murphy 150, the principal is very elaborately discussed.* ‘‘ In 
this case;’’ the Judge remarks “they offered (that is, the decla. 
rations) as coming from a privy in estate, and therefore, in law, 
as coming from the party himself.’’ ‘This rule extends to choses 
in action. The admissions or declarations of the assignor of a 
chose in action, made while he is the holder, are evidence against 
the assignee, and all persons claiming under him. In Haddan 
& Mills, 4 Car. & P. 480, it appeared that one Rigby had en- 
dorsed the bill to Mills when overdue, and it was proposed to give 
in evidence Rigby’s declarations while the owner, to show the 
want of consideration. On the part of defendant, it was objected 
to. Chief Justice TinvA.t admitted it, observing, ‘‘ You derive 
title under this party, and what he said is evidence against you.’ 
To the same effect is the opinion of the Court in May v. Gentry, 
4 Dev. & Bat. 117. They declare that if the declarations could 
be received against the persons making them, they are competent 
against the person who claimed under him by a cotemperaneous 
or subsequent conveyance. Here the evidence, slight to be sure, 
but still evidence, was offered to show that Joseph Satterwhite was 
not indebted to the plaintiff; or, if so, in but a small amount; 
and the bonds given in evidence were without consideration and 
fraudulent against the creditors. ‘The declarations were properly 
received. 

The second exception is the refusal of the Judge to charge, as 
required by the plantiff. It is true that in ordinary cases, he who 
alleges fraud must prove it. The burthen does lie upon him, 
but it does not extend to such a case as this—where, by the state- 
ment, as made by the plaintiff, fraud < ‘taches to the transaction. 
Both Joseph and John Satterwhite and the subscribig witness 
were brothers-in-law; Joseph was indebted beyond his power to 
pay; a writ had issued against him to recover a debt due from 
him. Under these circumstances, he sells, 6r pretends to sell, to 
the plaintiff the slaves in dispute, and in order to sustain the sale, 
alleges he was smartly indebted to him, and produces four several 
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bonds bearing different dates, one in 1843, one in 1845, one in 
1847 and one in 1848, amounting in the whole to upwards of 
$1400. ‘The bonds are not attested by any witness. In the case 
of Hawkins v. Alston, 4 Ire. Eq. 137, the Chief Justice, in de- 
livering the opinion of the Court observes, “It is but an act of 
common precaution, which any man owes to his own character, 
when a bond is executed between brothers for so large a sum, 
under such circumstances, and upon a settlement, as alleged for 
previous dealings, running through several years, that the parties 
should come to their settlement in .the presence of disinterested 
third persons, &c., so as to afford to other creditors the opportunity 
of investigating, &c.’’ In another part of the same case, the 
Court say that in such a transaction between near relations, “it is 
to be expected that they should offer something more than the 
naked bond of the one to the other, as evidence of the alleged in- 
debtedness.’? See also Black v. Wright, 9 Ire. 449, 3 Star. on 
Ev. 487. His Honor, therefore, committed no error in refusing 
to charge as required. It was the plaintiff’s duty to remove the 
cloud under which his case rested. 

The remaining exception is that, in his charge, his Honor inti- 
mated to the jury an opinion upon a matter of fact. We are 
informed that this objection is founded on that part of the charge, 
in which the Judge uses this language: ‘‘and the bonds without a 
subscribing witness, and their existence unknown to any one (but 
the parties) until they were produced on the first trial of this cause.”’ 
It is objected, that the Judge violated the Act of Assembly, in 
stating that the existence of the bonds was unknown, until produced 
on the trial. It is manifest that his Honor spoke of the case as it 
appeared before him. Now there was no evidence that the bonds 
were ever seen, until produced in evidence on the trial of the cause. 
The expressions used, then, were tantamount to telling the jury 
that there was no evidence of the fact of their ever having been 
seen, until the trial. Whenever a point arises on the trial of a 
cause, which it is important to either party to sustain, and there is no 
evidence offered upon it, it is not only no error in the Judge so to 
inform the jury, but it is his duty. Situated as the case was, it 
was very important to the plaintiff to prove that there was a settle- 
ment, and that these bonds had an existence before it took place. 
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No settlement was proved—The fact that after the deed was execut- 
ed, the plaintiff went to his desk and took out some paper or 
papers, was no evidence that the bonds were the papers. If they 
were, why were they not exhibited? The fraud attempted is too 
palpable, and not reconcilable with any pretence of fairness. 

We concur with his Honor on all the points ruled by him. 


Per Curiam. Judgment affirmed. 


THOMAS C. HUSSEY rs. MARGARET ROUNDTREE. 


One cannot recover of an infant, who has a guardian, for board and other necessaries, 
where the charges exceed the child’s income. 

4 step father, though not bound to support his step children, nor they to render him any 
service, yet if he maintain them or they labor for him, in the absence of an express 
agreement, they will be deemed to have dealt with each other as parent and child, and 


not as strangers. 
(The cases of Long v. Norcom, 2 Ire. Eq. 354, Downey v. Bullock, 7 Ire. Eq. 102, and 
State er. rel. Britt v. Cook, 12 Ire. 67, cited and approved. ) 


Tue action was assumpsit for board and four pair of shoes. 
Plea, infancy; and replication, that the articles declared for were 
necessaries. 

On the trial before his Honor, Judge Serrie, at Edgecombe, 
on the last Fall Circuit, it appeared that the defendant was an in- 
fant, of seventeen years of age, under the guardianship of Josiah 
Lawrence, and that her property yielded an annual income of 
about $107,50. The plaintiff married the mother of the defend- 
ant in the summer or fall of 1849, and resided at Rocky Mount 
in Edgecombe county, until January 1850, when he removed to 
the town of Tarborough, from which time the defendant com- 
menced living with him, and remained with him for the years 
1850-’51, during which time the plaintiff furnished her with four 
pair of shoes; and for her board and these articles he charged 
$150, which was a reasonable price. It also appeared that the 
guardian resided in the same town, and knew that the defendant 
was living at the plaintiff’s house with her mother. The defend- 
ant moved in genteel and respectable society—dressed neatly and 
genteelly—was sent to school—and her guardian paid her store. 
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bills for clothes. 'The plaintiff was a man of small means and 
large family. There was no positive evidence of any special con- 
tract between the plaintiff and defendant, or her guardian, in re- 
gard to her board or the shoes furnished, and no evidence that the 
guardian had furnished her with board. 

The defendant’s counsel contended, 1: That, in the absence 
of any proof of a special contract, the plaintiff being the step- 
father of the defendant (a minor) the law did not imply a contract 
between them, so as to entitle the plaintiff to recover; 2. That 
the defendant had not capacity to make a contract, so as to bind 
her, even for necessaries, as she had a guardian; 3. That the 
plaintiff could not recover even for necessaries, without the ex- 
press authority of the guardian, and that authority could extend 
only to bind the defendant for necessaries, to the amount of her 
income; 4, if from the circumstances the jury could infer authori- 
ty from the guardian, and thereby raise an inplied contract, that 
could only extend to the amount of the defendant’s income. 

His Honor, the presiding Judge, charged the jury that the 
guardian stood in the place of the parent, and it was his duty to 
furnish the defendant with necessaries to the extent of her income, 
if so much was required; and if her income was not sufficient for 
that purpose, to have her bound to some useful trade or employ- 
ment. That if the plaintiff (being her step-father) without any 
contract with her or her guardian, furnished her board, he could 
not recover therefor; but the jury would inquire from the circum- 
stances of the case and the knowledge of the guardian, whether 
the latter had not made a special contract with the plaintiff to 
board the defendant; and if they believed that there was such a 
special contract, the plaintiff could recover: or, if the guardian 
had neglected or refused to furnish the defendant with board, then 
the jury would inquire whether, from the circumstances, there 
was a special contract between the defendant and plaintiff, and if 
they so inferred, or if there was no special contract, the law would 
imply a contract, and the plaintiff was entitled to recover; and in 
either case, the plaintiff was not restricted to the income of the 
defendant, but could recover a fair price for the board and other 
necessaries, though it exceeded the income. 

The jury under instructions to this effect, found a verdict for 
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the plaintiff for $158, the amount of his claim, and from the 
judgment rendered thereon, the defendant appealed to the Su- 
preme Court. 


Biggs, for the appellant, relied on the cases of Long v. Nor- 
com, 2 Ire. Eq. 354; State v. Cook, 12 Ire. 67, and Sharpe v. 
Cropsey, 11 Barb. Sup. Ct. Rep. 227. 

No counsel for the plaintiff in this Court. 


Battie, J. The charge of his Honor to the jury is in direct 
conflict with the opinion of this Court in the case of the State v. 
Cook, 12 Ire. Rep. 67. It was there said, that the guardian was 
bound to furnish his wards with necessaries, but not so as to ex- 
ceed their income. *‘ The infants had no capacity to incur a 
debt exceeding their income, even for necessaries. The guar- 
dians of infants are presumed to furnish all necessaries, and a 
stranger who furnishes board or any thing else, nrust, except un- 
der Peculiar circumstances, take care to contract with the guar- 
dian. Otherwise, the provision that guardians shall not, in their 
expenditures, exceed the income of wards, would be vain and 
nugatory.’? See also Lang v. Norcom, 2 Ire. Eq. 354, and 
Downey v. Bullock, 7 Ire. Eq. Rep. 102. 

The counsel for the defendant has referred us to the case of 
Sharpe v. Cropsey, 11 Barb. (N. Y.) Rep. 227, where the ques- 
tion presented was identical with the one before us. The Court 
there say that ‘‘ the rule seems to be this: the step-father is not 
bound to support his step-children, nor they to render him any 
services; but if he maintain them, or they labor for him, they 
will be deemed to have dealt with each other in the character of 
parent and child, and not as strangers. There is no obligation on 
the part of the father to pay for the childrens’ services, nor on the 
part of the children t6 remunerate their father for their support.”’ 

The judgment must be reversed and a venire de novo ordered. 


Per Curia. Judgment reversed, and venire de novo. 
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MARY E. LAWRENCE et al. BY THEIR GUARDIAN vs. JAMES R. RAYNER 
ADM’R. OF ALPHEUS LAWRENCE. 


Where an administrator (of one who died before the passage of the Act of 1844 ch. 51) 
by consent of the heirs of his intestate, sold land belongiry to them, and one of the 
heirs, who were also the next of kin, had been advanced of personalty :—Held, that in 
the distribution of the fund arising from the sale of the land, among the next of kin, 
the said advancement cannot be taken into account—that fund being considered as 


realty. 

A Court when called on to determine facts upon testimony is, like a jury, bound to take 
into consideration all that a party may have said at the same time; but it will scrutinize 
the statement, and if it believes a part of the same to be improbable, or at variance with 
other established facts, it will reject that part until other proof is offered to sustain it. 


THIs was an action of pEBT upon the bond given by the de- 
fendant Rayner, as administrator of Alpheus Lawrence, deceased. 
It was brought upon the relation of the infant children of the said 
decedent by their guardian, and the breach assigned was the non 
payment to the, relators, as next of kin, of the amount due them 
from Rayner, as administrator. Pleas, conditions performedjand 
not broken. In the progress of the cause, it was referred to the 
Clerk to state an account of the administrator with the estate of 
his intestate. In the account, which accompanied and made 
part of the report of the Clerk, he credited the administrator with 
$758,63, the principal and interest of certain notes alleged to have 
been due from the estate of the intestate to the estate of his father, 
Reuben Lawrence, deceased, of whom the defendant Rayner was 
also administrator. The plaintiffs contended that this credit was 
erroneous, alleging that the said notes had been paid in full by 
their father in his lifetime, and that he had a receipt therefor, given 
by the said Reuben, in the following words, to-wit: 

«¢ Windsor, May 15th, 1841. Received of Alpheus Lawrence 
at different times inclusive, the sum of five hundred and foam: 
nine dollars and forty-six cents, in full for the following notes, viz 
one for $125, due 1st January, 1837, one for $95, due 1st Jan. 
1838, one for $75, due Ist January, 1839, and one due 13th 
February, 1839, for the sum of $180. 

RevBen LawRENCcE.”’ 

The genuineness of this receipt and the truth of the payment 
were contested by the defendant, and the clerk examined several 
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witnesses in relation to the matter, and submitted the testimony 
with his r¢port. 

In the account, the clerk credited the estate with $105.99, as 
the share to which the intestate was entitled, as one of the three 
next of kin, from the estate of his father, the said Reuben Law- 
rence. The balance due from the defendant Rayner, as admin- 
istrator of the said Reuben, as appeared upon an account stated 
by the Clerk, was $963.73. 'This balance arose from the pro- 
ceeds of real estate, sold by the consent of the family, or some of 
them, (but after the death of Alpheus) in lieu of personal proper- 
ty; and it was admitted that had the personal property all been 
sold, it would have been entirely exhausted in the payment of 
debts, and there would have been nothing left to distribute among 
the next of kin of the said Reuben. The clerk credited the estate 
of Alpheus with the sum of $105.99 only, for the reason that the 
said Alpheus had been advanced by his father to a greater amount 
tham either of the other two children. The advancements were 
altogether of personalty, and made before the Act of 1844, ch. 51, 
the said Reuben having died on the 25th day of February, 1843. 

In the account, the Clerk credited the administrator with an 
allowance of Commissions at the rate of 5 per cent. on $6,935, 
the amount of his receipts, among which was one for $2,500, the 
price of a tract of land sold by him; and 2} per cent. on $4,376.10, 
the amount of his disbursements. 

Upon the coming in of the report, the plaintiffs filed the follow- 
ing exceptions: 

1. That the Clerk admitted incompetent evidence and credit- 
ed the defendant as administrator of Alpheus Lawrence, with 
$758.63, for notes due from the said Alpheus to Reuben Lawrence. 

2. That the estate of Alpheus Lawrence is credited with $105.99 
only, as the distributive share of the said Alpheus, on the estate 
of Reuben Lawrence, whereas it ought to have been credited with 
$321.24, the one-third part of the general balance. 


ai: 
3. Vhat the defendant is credited with too much contiliiisions 
in the account of his intestate’s estate. 


These exceptions coming on to be argued before his Honor, 
Judge Man ty, at Bertie, on the Fall Circuit, 1852, he overruled 
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them, and confirmed the report in all respects; and from the order 
the plaintiffs were allowed an appeal to the Supreme Court. 


Biggs, for the plaintiffs. 
Bragg, for the defendant. 


Barrie, J., having stated the case as above, proceeded :—-In 
examining the testimony taken and reported by the Clerk, we 
have thrown out of view every part of it which was objected to 
Jy the defendant’s counsel, and yet we think his Honor was fully 
justified in overruling the first exception. 

It was clearly proved by Mr. Phelps, that Alpheus Lawrence 
admitted to him that his father, Reuben Lawrence, at the time of 
his death, held notes against him, stating at the same time how- 
ever, that he held a receipt against them. The paper purporting 
to be a receipt, signed by Reuben Lawrence, on the 15th May, 
1841, which the relators allege to be the receipt alluded to bytheir 
father, expressly acknowledges the existence of such notes,’then 
in the possession of the said Reuben. The existence of the notes 
being thus established, it became the duty of the relators to shew 
they were paid by their father in his life time. They contend 
that they have so done, by the declaration of the said Alpheus, 
made at the time that he acknowledged that his father held the 
notes; that he had a receipt against them; and by the production 
of the receipt itself. They then urge that what their father said 
in discharge, being said at the same time with the admission with 
which the defendant seeks to charge him, must be taken as trae— 
at least until its falsity is shown. 

A Court when called on to determine facts upon testimony, is, 
like a jury, bound to take into consideration all that a party may 
have said at the same time, but like a jury, it is at liberty to seru- 
tinize the statement; and if it believes a part of the statement to 
be improbable, or at variance with other facts clearly established, 
it may reject such part, or hesitate in acting upon it, until other 
proof is brought to sustain it. We think that the declaration 
made by Alpheus Lawrence, that he had paid the notes, and held 
a receipt against them, stands in this predicament: The receipt 
purports to have been given at Windsor, on the 15th day of May. 


» 
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1841 : Reyben Lawrence did not die until nearly two years after- 
wards; — he and his son lived in the county within four miles 
of each other;—yet no reason is assigned why the business was 
transacted in town, or why Alpheus did not call upon his father 
and take up the notes. Under such circumstances, we think it 
was incumbent upon the relators to prove the genuineness of the 
receipt or the payment of the money, by some other independent 
testimony. This they have not done. On the contrary, what 
testimony there is in relation to the receipt, increases the suspicion 
that it is not genuine, and that the money never was paid by Al. 

_ pheus, in discharge of the notes. The clerk was therefore right 
~~ ih debiting the estate of Alpheus with the whole amount of the 

principal and interest of the said notes. 

The second exception ought to have been sustained. The bal-' 
ance reported in the account of the estate of Reuben Lawrence, 
the father, was composed of the ‘proceeds of real estate, and 

th permitted to go into the hands of the administrator, ought 

to have been considered as real estate, in dividing it among the 
next of kin, who were the same persons as the heirs at law. As 
real estate, advancements of personalty could not be taken into 

the account, in the distribution of it. The Act of 1844, ch. 51, 

which provides for bringing advancements of personalty into 

hotchpot, in the division of realty, did not affect the case, because 

Reuben Lawrence had died before its passage. 

The third exception is sustained to the extent of reducing the 
commissions on $2,500, the price received for the land, to 24 per 
cent. It is overruled for the residue. 

The report, after being reformed in the particulars above stat- 
ed, will be, in all respects, confirmed. 

































Per CurtaM. Judgment accordingly. 







SAMUEL KISSAM vs. SAMUEL T. GAYLORD. 





In a question of boundary, the distance called for by the deed must govern, unless there 
be some other description less liable to mistake, to control it. 
As, where the distance called for was two hundred feet, and the premises described as 
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** the Winchell lots :’’—Held that the line must stop at the end of the two hundred feet, 
though it does not reach the limit of the Winchell lots. 

(The case of Ritter v. Barrett, 4 Dev. & Bat. 133, cited and approved, andjdistinguish- 
ed from this case. ) 


TRSPASS QUARE CLAUSUM FREGIT, tried before his Honor, 
Judge Manty, at Washington, on the last Fall circuit. Plea— 
liberum tenementum. 

The locus in quo was a portion of the lots designated in the plan 
of the town of Plymouth as Nos. 154 and 155, and is represented 
in the diagram below, by the triangle3,4,0. The plaintiff offered 
in evidence a deed to himself for said lots 154 and 155, and also for 
lot 123 adjoining on the South; and likewise introduced the deed 
made by him to the defendant, conveying ‘ 'T'wo lots of ground 
‘¢in the town of Plymouth, on the south side of Water street, 
‘¢ known as the Winchell Lots, numbered in the plan of said town 
‘¢as the upper parts of 154 and 155, upon which is located two 
‘¢ store houses, out houses and kitchen—the grounds beginning at 
‘«¢ Lot No. 153, thence along Water street, up the said sired the 
‘¢ comer of Jefferson street—thence up Jefferson street two hun- 
‘¢ dreed feet—thence to the south-west corner of Lot No. 153— 
‘thence along Lot 153 to Water street, the first station.”’ 

It was in evidence that after the sale to the defendant the plain- 
tiff continued to use a small cowpen on the disputed ground for a 
cow, which opened by a gate into the contiguous street. The 
trespass complained of was the erection of a stable on a part of 
the ground in dispute, but whether on any part of the ground 
covered by the cowpen did not appear. 

It was also in evidence, that the lots 154 and 155 were called 
and known as upper parts of 154 and 155, (the other or lower 
parts thereof being on the opposite side of Water street on the 
margin of the river), and that they were also generally known as 
the “¢ Winchell Lots.”” And it was admitted by both parties, that 
the southern limit of these upper parts extended to the stable of 
the defendant, and covered the locus in quo, but stopping short of 
that limit, at the termination of 200 feet, called for in the deed, 
and thence running eastwardly to the corner of the lots, would 
leave the defendant a trespasser. 

The plaintiff contended, that defendant should stop at the ter- 
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mination of the 200 feet; the defendant, that the general de- 
scription of the land sold as the upper parts of lots 154 and 155, 
and as the Winchell Lots, would cover the whole; and of this 
opinion was his Honor, and the jury being instructed to that ef- 
fect, returned a verdict for the defendant, on which judgment 
having been rendered, the plaintiff appealed. 
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E. W. Jones, for the plaintiff. 
Heath, for the defendant. 


Pearson, J. The only question wasasto the construction of the 
deed from the plaintiff to the defendant. If the deed stops at the 
end of the distance (200 feet) called for in the second line, and 
runs thence to the south west corner of lot 153, the locus in quo 
is not covered by the deed, and the plaintiff is entitled to recover. 
If the second line is to be extended beyond the distance, to the 
corner of lot 123, and runs thence to the south west corner of lot 
153, the locus in quo is covered by the deed and the plaintiff ix 
not entitled to recover. His Honor was of opinion that, the line 
ought to be extended, and to this the plaintiff excepts. 





DECEMBER. TERM, 1852. 





Kissam v. Gaylord. 
_ = 


— — 





There iserror. Distance must govern unless there is some other 
description, less liable to mistake, to control it. So the only ques- 
tion is, what is there in this case to control the distance? It is 
said the general description, two lots, known as the Winchell lots, 
and numbered as the upper part of lots 154 and 155, upon which 
are located two store houses, out houses and a kitchen, shows that 
the deed was not to stop until it reached the corner of the Winchell 
lot, although the distance does give out a few feet before reaching 
the corner; and that it could not have been the intention to clip 
off a little triangle. We were at first inclined to take this view of 
the question upon the authority of Ritter v. Barret, 4 Dev. & 
Bat. 133. But upon further consideration, we are satisfied that 
the case of Ritter v. Barret is not in point, and that there is noth- 
ing to control the distance. 

If the deed had stopped after the general description above set 
out, it would have covered all of the upper part of lots 154 and 
155; or, if a line from the end of the distance to the south est 
corner of lot 153 would cut off one of the store houses or the 
kitchen, that would show there was some mistake in regard to the 
distance, because, as to the intention to include both store houses 
and the kitchen, there could be no mistake. But such is not the 
fact; and after the general description, the deed proceeds to give a 
particular and definite description, calling for ‘‘ corners whence 
a corner is to be run to, and setting out the distance (200 feet) 
upon the second line alone. Why was this? It is not suggested 
that 200 feet was the supposed measure of the original line. ‘The 
original corner is not called for. ‘Then how is it to be accounted 
for, that on this line alone, in giving the particular description, the 
deed says, stop at the end of 200 feet, and then run to the corner 
of lot 153? It cannot be accounted for, except on the supposition 
that the line was not to be run quite out to the original corner, but 
was to stop at an agreed distance, 200 feet. 

It will be seen upon a close examination that this case differs 
entirely from Ritter v. Barret. There, the description in the 
deed, so far as it went, corresponded precisely with the more 
minute description in the deed referred to. The distance called 
for in both was 240 poles, and the only difference was, that the 
deed in question did not add ‘to a pine’’—which was a part in 
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the more full description in the deed referred to. In our case, 


the two hundred feet is not a supposed measurement, which had 
been passed down through many mesne conveyances, and in re- 
gard to which the call for a ‘‘ pine corner’’ showed there was some 
mistake; but it is set out in this deed for the first time, by way of 
giving a more special description of the land intended to be con- 
veyed; and there is no “ pine tree,’’ or corer or any thing else to 
show there was a mistake about it. Why should 200 feet have 
been fixed on, instead of 150 or 300, unless 200 was the distance 
agreed on? ‘There must be a venire de novo. 


Per CuriaM. Judgment reversed, and a venire de novo 
awarded. 
ah STATE vs. JAMES BIRMINGHAM. 


The plea of autrefois acquit is no available defence, unless the facts charged in the se- 
cond indictment would, if true, have been sufficient to support the first. 

As, where the defendant was indicted for retailing spirituos liquor to one J. S., and it 
appeared that, upon the same facts, under a former indictment for retailing to ‘“‘ some 
person to the jurors unknown,” he had been acquitted, upon the ground that the retail- 
ing was to the snid J. S., and not to one unknown :—Held that the plea of antrefois 
acquit was no bar to the second indictment. 

(The case of State v. Jesse, 3 Dev. & Bat. 98, cited and aproved.) 


Appeat from Anson Superior Court of law, Spring Term, 
1852, his Honor, Judge Extis, presiding. 

The defendant was indicted for retailing spirituous liquor to 
one John Smith. Pleas—not guilty and former acquittal. 
Upon the trial, the jury returned a special verdict, as follows : 
“That the defendant was guilty of selling spirituous liquors to 
‘‘ John Smith, as charged in the bill of indictment. And they 
‘¢ further find that a previous trial had taken place upon the same 
*< facts, on an indictment charging the sale to be to a person un- 
‘known, and the defendant was acquitted because it appeared 
‘that the name of the person was known, and that it was the 
‘said John Smitli: And if, in law, upon these facts the former 
“¢ acquittal is a bar to this indictment in the opinion of the Court, 
‘< then they find that the defendant was formerly acquitted of this 
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‘« charge; but if the Court should be of opinion that, upon these 
‘¢ facts, the former acquittal is not a bar to the defendant’s con- 
‘¢ viction on this indictment, then they find that he was not for- 
‘< merly acquitted.”’ 

His Honor, the presiding Judge, being of opinion in favor of 
the defendant, rendered judgment accordingly, and the Solicitor 
for the State appealed. 


Attorney General, for the State. 
J. H. Bryan, for the defendant. 


Nasu, C.J. The defendant pleads that he was heretofore 
tried and acquitted for the same offence. This is a bar to the in- 
dictment, if found to be true, and is founded upon the principle 
of the common law, that no one shall be brought into jeopardy 
of his life more than once for the same offence. And hence, 
says Justice Blackstone, it is allowed as a consequence, th en 
a man is once fairly found not guilty upon any indictm or 
any offence, before any Court having competent jurisdiction of 
the crime, he may plead it as a bar to any subsequent accusation 
for the same crime. 4 Bl. Com., 335. In order, however, to 
the efficacy of the defence, it is necessary the first indictment 
should be such that he could have been convicted on it. The 
plea must aver that the person mentioned in the first indictment 
is the same person as is mentioned in the second. The aver- 
ment is as follows: ‘‘ And the said J. 8S. in fact saith, that he, 
said J. S., and the said J. S. so indicted and acquitted, as last 
aforesaid, are one and the same person, and not other and differ- 
ent persons, &c.’’ Arch. Cr. Pl. 89. In an indictment under 
our Statute against retailing spirituous liquors by the small mea- 
sure, without having a license so to do, it is necessary to set forth 
the name of the individual to whom the spirits were sold ; or that 
the indictment should aver, it was to some person unknown—as 
in the case before us. Now if the precedent in Mr. Archbold is 
correct, then a plea of autrefois acquit can never apply to a case 
where the indictment is framed as the one erfibraced in this plea 
is; because there is no one mentioned in it, with whom the trad- 
ing was, and there can be no identity with the defendant in the 
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second. ‘The case stated that the defendant was acquitted on the 
first trial, because it was proved that the person unknown, to 
whom it was alleged that the spirits were sold, was John Smith. 
Upon the evidence, the defendant was rightly acquitted under the 
first indictment, because it did not support the averment. The 
person was not unknown, but known, and the propriety of that 
acquittal is not questioned. 


Does that verdict protect the defendant under the present 
charge? The true criterion, by which the question is to be de- 
cided, is, whether, the evidence necessary to support the second 
indictment, would have been sufficient to convict the defendant 
on the first. What evidence was necessary to sustain the second 
indictment in this case? That the spirits were sold to John 
Smith, as charged in the indictment—would that evidence have 
sustained the first? Certainly not; for the moment it was proved 
to whom it was sold, as we have already said, the charge in the 
firs ictment was falsified, and the defendant entitled to his 
ae. If an indictment charges a burglary, with an intent 
to commit a larceny, and does not charge an actual larceny, an 
acquittal on it is no bar to a subsequent indictment for the larce- 
ny, because tlie defendant could not have been convicted of the 
larceny upon the first. Rex v. Vandercomb, 2 Leach, 716; 2 
Hale, 245. But an acquittal on an indictment for murder is a 
bar to a subsequent one for manslaughter; because the priosoner 
might have been convicted of it upon the first indictment. 2 Hale, 
246. Foster 329. In the case of Vandercomb above referred 
to, Justice Buller, after reviewing all the cases upon the subject, 
lays down the rule as before stated: ‘‘ These cases (he observes,) 
establish the principle, that unless the first indictment were such 
as the prisoner might have been convicted upon, by proof of the 
facts contained’in the second indictment, an acquittal on the first 
can be no bar to the second. In the State v. Jesse, 3 Dev. & 
Bat. 98, the above opinion of Justice Buller is stated as contain- 
ing the law upon this subject. We conclude then, as the de- 
fendant could not have been convicted upon the first indictment, 
under the evidence hecessary to support the present one, the plea 
of autrefois acquit was no bar to the latter, and that the State 
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was entitled to judgment upon the special verdict. The judg- 
ment below is reversed. This opinion will be certified. 


Per Curiam. Judgment reversed. 





STATE rs. WILLIAM HUSSEY. 


The wife is not a competent witness against her husband, to prove a battery on her per- 
son by him, except in case where a lasting injury is inflicted, or threatened to be in- 
flicted upon her. 


*% 


The defendant was tried and convicted before his Honor, Judge 
Dick, at Guilford on the last Fall Circuit, upon an indictment 
for an assault and battery on Beulah Hussey, his wife. 

The wife was sworn as a witness on the trial, and testified to 
acts of violence on the part of the defendant, by kicking her on 
the leg and striking her on the head and side with his fist, where- 
by she suffered considerable pain, but no lasting or permanent 
injury. And she further stated, that she gave the defendant no 
provocation for his violence. 

Two points were made by the defendant’s counsel: 1. That 
the husband had a right to give to the wife moderate chastise- 
ment, of which he is the judge; and he is not criminally responsible 
unless permanent injury is inflicted, or the chastisement is car- 
ried to such extent as to threaten permenent injury. 2. That the 
wife was not a competent witness to prove that she gave no pro- 
vocation at the time of the alleged battery. 

His Honor admitted the evidence, and instructed the jury, that 
by law the husband had a right to give his wife moderate correc- 
tion, if it appears to be necessary to enforce obedience to his law- 
ful command, but no right to beat her from mere wantonness and 
wickedness. In this case, if they believe the witness, the several 
acts of violence were inflicted without cause, and the defendant 
was therefore guilty. The jury found the defendant guilty, and 
judgment having been rendered upon the verdict, he appealed. 

Miller and Morehead, for the defendant, argued: 

1. Husband has the right to give his wife moderate correction 
or chastisement. 2 Black, 444. For extent to which he can 
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carry such correction vide Writ de securitate pacis, which the wife 
has against the husband. (Fitzherbert’s Nat. Br.) Also the 
Writ of supplicavit, issuing from a Court of chancery. (2 Rop. 
on Hus. and wife 318, 319, 320.) 

2. If the wife commit theft, burglary, assault and battery, &c., 
by the coercion of her husband, or even in his company, she is 
not guilty of crime, being considered as acting under compulsion, 
and not of her own will. (4 Black. 29, Commonwealth v. Neal & 
wife, 10 Mass. R. 152, Rex. v. Knight and wife, (notes thereto ) 
ll £. C. L. R. 335, Rex v. Squire and wife, 4 Petersdorf Ab. 
107.) This principle does not extend to children or apprentices. 
They are not excused even when committing crime under the 
command of the parent or master. (4 Black. 29;1 Russ on 
Crimes, 15.) From which it might be inferred that the legal 
control of the husband over the wife is greater than that of the 
master over the apprentice or the parent over the child. But take 
the rule to be as laid down by Blackstone, that the husband has the 
right “< to restrain the wife by domestic chastisement, in the same 
moderation that a man is allowed to correct his apprentice or 
children,’’ (Black. 444,) how far can the parent, teacher or mas- 
ter go? See 1 Russell on Crimes 461. The rule is also laid 
down with much clearness, Judge Gastron, in the case of State 
Pendergass, 2 Dev. & Bat. 365, that “ unless the jury can clear- 
ly infer from the evidence that the chastisement inflicted, produced 
or was calculated to produce lasting injury it is their duty to 
acquit.”’ 

It is contended, therefore, that the parent, master, or teacher 
has a right to inflict chastisement on his child, apprentice or pupil, 
within the point where lasting injury is begun or threatened, 
without being answerable in a criminal prosecution, for an assault 
and battery. Until that point is reached he is the sole judge as 
well of the reason or necessity for chastisement, as the extent to 
which it should be carried. If the rule be the same in the case 
of husband and wife, there was error in the charge of his Honor. 
No /asting injury was produced—nor was the punishment inflict- 
ed calculated to produce it. 

3. The wife cannot be a witness to show provocation, or the 
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want of it. The general rule of law is—the wife cannot be a 
witness for or against the husband. Greenleaf on Ev. 254, 234. 
She is not admitted against him in cases of treason. Ibid, sec. 
345. There are exceptions tothe general rule. Greenl. sec. 343. 
But see Sedgwick v. Watkins, 1 Ves. 49. 


It is submitted that to allow the wife to be a witness, either for 
or against the husband, not only as t6 the fact of the assault and 
battery on her person, and the character of the injury inflicted, 
but also as to the causes or provocations which produced it, how- 
ever immediate, remote or often recurring, would let in all the 
evils which the general rule of law was intended to prevent, 


‘¢ impairing thereby, the great principles which protect the sancti-. 


ties of the marriage relation, and which are essential to the happi- 
ness of social life.’’ 


4. It is also insisted that here the wife was improperly made 
the judge of the provocation. She should have been confined to 
the statement of facts, occurring at the time, and not permitted to 
give an opinion on her own conduct. 


Attorney General, for the State. 


Nasu, C. J. The case does not call for any expression of 
opinion upon the abstract question, whether a husband has a right 
in law to strike his wife. The wife here was received as a wit- 
ness against her husband, and the question of her competency 
lying at the threshold of the case, requires first to be decided. It 
is a general rule that parties are excluded from being witnesses 
for themselves, and this applies to the relation of husband and 
wife—neither of them being admissibble as a witness either in a 
civil or criminal case in which the other is a party. This rule has 
been adopted partly on the ground of identity of interest and 
partly on principles of public policy, which lie at the basis of civil 
society. A contrary rule would break down or weaken the great 
principles which protect the sanctities of the marriage state. The 
confidence existing between husband and wife should be treasured, 
and rendered inviolate. 'To the general rule however, there are 
some exceptions allowed from the necessity of the case, partly 
for the protection of the wife in her life and liberty, and partly 
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for the sake of public justice. But this necessity is described by 
Lord Mansrrecp in Bently v. Cooke, 3d Doug. 422—* not to 
“be a general necessity, as when no other witness can be had, 
‘¢ but, a particular necessity, as when the wife would otherwise be 
‘< exposed, without remedy, to a personal mnjury.”’ In Rez v. 
the inhabitants of Cliviger, 2 'T..R. 263, the rule was laid down 
that the wife was, in every*case, Incompetent to give evidence 
tending to criminate her husband; and in Rez v. Ali saints, 6th 
Moo. & S. 194, Lord ELLeNBoroven remarks, that the rule in 
that case was laid down somewhat too largely—but in Rex v. 
Bathwick, 2d B. & Ald. 639-47, the rule in Cliviger’s case was 
adopted as undoubtedly true, in the case of a direct charge and 
proceeding against him for any offence not feloniously affecting 
her. [tis not denied that the wife may exhibit articles of the 
peace against her husband, and that from a particular necessity, 
no one else can take the necessary oath; but the question here is, 
can she be admitted to testify against him for an ordinary assault 
and battery upon her? and by ordinary, is meant a battery which 
neither threatened her life, nor any great bodily harm. Mr. 
Greenleaf, Ist vol. sec. 343, in enumerating the cases in which a 
wife may be examined as a witness, states some which are for 
felonies, or acts leading to felonies, and refers to one for assault 
and battery on her. For this he refers to Agire’s case, 1st 
Strange 633, where it is reported in about as many words as Mr. 
Greenleaf has used in stating the principle. Nothing is said of 
the facts or the nature and extent of the assault and battery, and 
for it is only cited Lord Audley’s case, which was for an atrocious 
felony upon her person.. Now it is utterly impossible that the 
painciple can be true, as stated. We know that a slap on the 
cheek, let it be as light as it may, indeed any touching of the 
person of another in a rude or angry manner—is in law an as- 
eault and battery. In the nature of things it cannot apply to 
persons in the marriage state, it would break down the great prin- 
ciple of mutual confidence and dependence; throw open the bed- 
room to the gaze of the public; and spread discord and misery, 
contention and strife, where peace and concord ought to reign. 
It must be remembered that rules of Jaw are intended to act in all 
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classes of society. In Sedgwick v. Watkins, Ist Ves. Sen. 49— 
which was an application of a wife for a ne exeat against her 
husband, Lord Thurlow said she may,make application for it, 
but the question is, by what evidence she can support it; and 
whether her affidavit can be read to affect her husband? He ad- 
mits that for security of the peace, ex necessitate rei, she may 
‘make an affidavit against her husband , but cannot be a witness to 
sustain an indictment, and closes by observing—<“ I have always 
‘¢ taken it to be a rule, that a wife never can be a witness against 
‘¢ her husband, except in the case I have alluded to.’’ The rule, 
as we gather it from authority and reason, is, that a wife may 
be a witness against her husband for felonies perpetrated, or at- 
tempted to be perpetrated on her, and we would say for an assault 
and battery which inflicted or threatened a lasting injury or great 
bodily harm; but in all cases of a minor grade she is not. In 
this case, there is no pretence that any lasting injury was inflicted; 
on the contrary, the case states that the injury was temporary. 
Her testimony being incompetent, the judgment is reversed, and 
a venire de novo awarded 


Per Curiam. Judgment reversed, and venire de novo 
awarded. 


TIMOTHY W. WARD & CO. vs. THOMAS JONES, AD’R. 


An executor or administrator must have a distinct notice, within a reasonable time, of a 
creditor’s demand for funeral charges, the amount due, and the articles furnished, before 
he is bound to pay it by suit. 

Where the accourt sued on was composed of many items, a part of which were articles 
furnished for the burial, and the whole was presented to the administrator for pay- 
ment :—Held, that the fact of the defendant’s having seen the articles purchased, and 
his having known for what purpose, (though he knew not the price charged,) and the 
further fact that he said ‘he would have paid it if the plaintiff had presented his ac- 
count right,” furnish no evidence of such notice as the law requires. 

(The cases of Parker v. Lewis, 2 Dev. 21, and Gregory v. Hooker’s, adm’r., 1 Hawke 
405, cited and approved.) 


Tis was an action of assumpsir against the defendant, as 
the administrator of Wright B. Evans, for goods sold and deliv- 
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ered to the intestate, and for certain articles furnished for the 
burial of said intestate. It was commenced by a warrant before 
a single magistrate, and_by successive appeals carried to the §u- 
perior Court of Martin County, where it was tried on the last Fall 
Circuit, before his Honor, Judge Serrte. The account, which 
was filed, was made out against Wright B. Evans, and contained 
many sinall items, amounting in all to $10,8-100, and including 
the articles said to have been furnished for the intestate’s burial, 
which, however, were in no way distinguished from the other 
items in the account. The plea was fully administered. 

Upon the trial, it appeared that the defendant had received as- 
sets to the amount of $5,00, and had disbursed the whole of them 
in payment of debts due by bond. The plaintiffs contended that 
the articles which they had furnished for the burial of the intes- 
tate, amounting to $1 60, had precedence over bond debts, in the 
administration of the assets; that the defendant had notice of their 
claim for the funeral charges; and therefore they were entitled to 
recover thatamount. ‘The testimony, upon which they relied to 
prove their claim for funeral charges, and that the defendant had 
notice of it, was as follows: One Johnson testified that he was the 
son-in-law of the intestate, and that the morning after his death, 
he went to the store of the plaintiffs and bought the articles con- 
tained in their account, charged as nine yards of bleached at 12} 
cents a yard, one yard of jeans at 15 cents, thread and buttons 
124 cents., and one yard of muslin at 20 cents, which were 
bought for and used in the burial of the deceased; that the defen- 
dant was present and saw him buy the articles, and knew what 
they were for; but the witness could not say that the defendant 
knew the price at which the goods were charged. This witness 
stated further, that some time after the suit had been commenced, 
he heard the defendant say that he knew that these articles were 
bought for the burial of his intestate, but that Mr. Ward (one of 
the plaintiffs) had made out his account wrong—that he had 
charged the burial expenses with the other account he had against 
Evans, and that if he had presented his account for the burial ex- 
penses right, he would have paid it. A witness named Sherrod 
testified, that some time before the warrant was brought he, Ward 
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and the defendant were together, when Ward asked witness if 
he did not expect to get his debt for making the coffin of Evans. 
Witness said he did not know, to which Ward replied that he 
should go for his bill, and that he would get, any how, that part 
of his bill which was for burial expenses. The defendant re- 
marked, “it is very doubtful, gentlemen, whether either of you 
get any thing.’’ Sherrod stated further that upon presenting his 
account for the coffin, at the end of about a year after the defen- 
dant had administered, he paid him without objection. Another 
witness named Cooper stated that before the warrant was sued 
out, he heard Ward tell the defendant that he had an account 
against Evans, part of which was for burial expenses; to which 
the defendant replied, he was willing to pay the burial expenses, 
and nothing more. Mr. Smithwick, the justice who tried the 
warrant, in which this whole account was claimed, stated that he 
heard nothing said about the account or any part of it being for 
burial expenses. ; 

The defendant contended, that there was no testimony to show 
that he had notice of what the plaintiffs claimed for burial expen- 
ses, and that they therefore could not recover for them. The 
presiding Judge charged the jury that if they believed the wit- 
nesses, there was evidence from which they might find that the 
defendant had received sufficient notice, and had assets liable to so 
much of the plaintiffs’ claim as was for funeral expenses. The 
jury found a verdict for the plaintiffs and assessed their damages 
to $1.60, and from the judgment rendered thereon, the defendant 


appealed. 


No counsel for the plaintiffs. 
Biggs and Moore, for the defendant. 


Batt e, J., after stating the case as above, proceeded: The 
expenses necessary for the decent interment of a deceased person, 
and suitable to the estate which he leaves behind him, are a charge 
upon the assets in the hands of his executor or administrator, and 
have a preference over all other debts. 2 Bl. Com. 508. They 
bind the assets, independent of any promise by the executor or 
administrator, provided he is notified that they are claimed as a 
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funeral charge, before the assets are exhausted in the payment of 
other demands. Parker v. Lewis, 2 Dev. Rep. 21. ‘These 
principles seem to have been admitted on the trial, and the only 
question in dispute between the parties was avhether the defendant 
had received a proper notice of the plaintiffs’ claim, as a personal 
charge, before he had fully administered the assets which came to 
his hands. If the testimony offered furnished any evidence of 
such notice, his Honor was correct in submitting it to the jury, 
whose province it was to decide upon its weight; and if they were 
in error in finding the fact, none but the Judge who presided at 
the trial, could correct it. Butif the testimony afforded no evidence 
of notice, then his Honor erred in permitting the jury to pass upon 
it, and the error was one which it is our duty to revise and correct. 
Was there, then, any evidence to show such 4 notice as the plain- 
tiffs were bound to give to the defendant, of the nature and ex- 
tent of their demand, before they commenced their suit? We 
think that there was not. What is the object of a notice in such 
acase? It is undoubtedly to let the opposite party know what is 
demanded of him, in order that he may pay it, and thus save 
himself the trouble and expense of a law suit. Was that done 
here? Certainly not. ‘The defendant was told, indeed, by the 
plaintiffs that they had some claim against him for the funeral ex- 
penses of his intestate, but what was the amoynt of it, they would 
not let him know. On the contrary, they included the articles, 
furnished for the’ burial of the intestate, in the same account with 
those sold and delivered to him in his life time, and then demand- 
ed payment of the whole. Surely, it would be a mockery to hold 
such conduct of the plaintiffs to be a notice to the executors or 
administrators, of the nature and extent of their claim for funeral 
expenses. If the rule of law were so, then, as was strongly said 
by Henperson, Chief Justice, in Parker v. Lewis, the executor 
or administrator might, without any default on his part, be sub- 
jected to as many actions as there were items of which the funeral 
bill was composed. 

It may be remarked too, that this is not like the case of a bond 
due from the intestate, of which when notified in any way, it is 
the duty of the administrator to seek the creditor, and pay it off. 
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But a claim for funeral expenses is not a debt contracted by the 
intestate, nor is it a debt contracted by the administrator. It is a 
charge thrown by necessity upon the assets in the hands of the 
administrator, and*for which he is liable in respect of snch assets. 
Many different persons may have furnished materials for, or ren- 
dered services about, the funeral, each of whom will have a sep- 
arate claim against the estate. In such a case, it seems but rea- 
sonable to require, that each shall give to the administrator a dis- 
tinct notice of his claim, stating its amount and what it is for, 
before he is allowed to proceed to enforce iteagainst him by suit. 
If he does this in a reasonable time, his demand will have priority 
over all others; but if he gives no notice at all, or such & notice 
only as tends rather to entrap the defendant than to inform him 
of what he claims, then he deserves nothing, and can recover 
nothing. See opinion of HenpErRson, J.,in Gregory v. Hook- 
er’s, Adm’r., 1 Hawks, 405. The judgment must be reversed 
and a venire de novo awarded. 


Per Curiam. Judgment reversed, and ventre de novo. 


NEIL R. BLUE, ADM’R. vs. JOHN McDUFFIE & MALCOLM LEACH. 


The 3rd section of the Act rf 1844, chapter 31, (providing for the plaintiff a remedy 
against the bail of the defendant in judgment) embraces all judgments. 

It is therefore no defence for the bail, upon scire facias to subject him, that no ca. sa. bad 
issued against his principal, on a judgment in an action ex delicto. 

Though the caption as well as the preamble of a Statute, where the meaning of its pro- 
visions are vague, may be called in aid of construction, neither can control ite enact- 
ments, when they are full and certain. 


Appeat from the Superior Court of Law of Cumberland coun- 
ty, at Fall Term, 1852, his Honor, Judge CaLpwe t presiding. 

John C. Davis had obtained a judgment in érespass vi et armis 
against one Gilbert McDuffie; and this was a scire facias sued out 
by his administrator against the defendants as the bail of said 
McDuffie, seeking to subject them to the payment of the plain- 
tiff’s recovery. ‘The plea was, that no capias ad satisfaciendum 
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lad been duly sued out; to which plea the plaintiff demurred. 
His Honor, the presiding Judge, was of opinion that bécause of 
thé broad language of the Act of 1844, no ca. sa. was necessary, 
and from his judgment sustaining the demurer, the defendants 
appealed. 


W. Winslow, for the defendants. 
Banks, contra. 


Pearson, J. This was ascire facias, to charge the defend- 
ants, as bail, to which the plea is, no ca. sa. has been issued against 
the principal. To this the plaintiff demurs, relying on the Act 
of 1844, ch. 31, sec. 3. 

We concur with his Honor, that ‘‘ because of the broad lan- 
cuage of the statute, no ca. sa. was necessary.’ The first sec- 
tion provides, that hereafter no ca. sa. shall be issued upon any 
judgment, rendered either in Court or by a Justice of the peace, 
unless there is an affidavit charging the defendant with fraud. 
The third section provides, that a plaintiff in any judgment, may 
proceed by scire facias to charge the bail, without having previ- 
ously issued a ca. sa. against the defendant in such judgment. 
This is certainly broad language, and must include every judg- 
ment, unless there be some strong reason for making an exception 
in regard to one class of judgments. 

It is said, judgments in actions ez delicto are not within the op- 
eration of the Statute; and we are referred to the caption of the 
Statute, “An Act more effectually to prevent the imprisonment 
of honest debtors;’’ and it is insisted, the Statute only protects 
such honest debtors as are within the operation of the Act of 1822, 
viz. debtors by matter ex contractu. 'There is some plausibility 
in the suggestion, but to authorize a construction, by which to ex- 
clude from the operation of the Statute more than one half of all 
the cases that are included by its words, there should be, not a 
plausible, but a conclusive argument—a demonstration. 

We admit that where the words are vague and the meaning 
uncertain, the preamble, nay, even the caption may be called in 
aid, for the purpose of construction. (In making this concession, 
we violate the authorities of Dwarrison Statutes.) Are the words 
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of the Statute vague, and the meaning uncertain? If ever a 
Statute did use words full and certain, so as to include all judg- 
ments, the Statute under consideration does so. After judgment 
is rendered against one for a trespass or other matter ex delicto, ix 
not that judgment a debt? He is then a debtor. His adminis- 
trator would be bound to consider it a debt of record. The stress 
then is laid upon the word ‘“ honest,’’ which is used in the cap- 
tion of the Act; and we are reminded, that is the very word used 
in the Act of 1822, by which honest debtors may give bond for 
their appearance, and need not remain in jail twenty days before 
taking the oath for the relief of insolvent debtors. That is so; 
but can the enacting words of a Statute be thus contracted by the 
words used in the caption? Can the caption be allowed to take 
out of the operation of the Act, one half or nearly so of the cases 
included by its words? 

The Act of 1715, by which debtors were allowed to swear out, 
‘ remaining in jail twenty days (commonly called the “ forty 
shilling law ’’) was construed to include only debtors taken in ex- 
ecution on judgments upon actions ex contractu. 'The Act ot 


1822, by which debtors were allowed to give bond to appear at — 


Court and take the oath, was also, by construction, confined to 
defendants in judgments on actions ez contractu. 'The Act of 
1840, amending the Act of 1715 was then passed, by which it is 
provided, that all persons confined in jail upon a ca. sa., issuing 
on a judgment in an action ex delicto, after remaining in jail 
twenty days, shall be discharged upon taking the insolvent debt- 
or’s oath. Thus debtors by+judgments on matters ex delicto, are 
by the Act of 1840 put on the same footing as debtors by judg- 
ments on matters ex contractu, by the Act of 1715. Then comes 
the Act of 1844, which, by its broad language, includes debtors 
as well of the one kind as of the other, and completely wipes out 
the distinction, by including all judgments, except in cases where 
an affidavit charging fraud is filed. ‘The word ‘honest’ in the 
caption, on which stress is laid, may as well be referred to the 
provision that all persons shall have the benefit of the Act, and 
he considered ‘‘ honest debtors,’? unless there be an affidavit 
charging them with fraud, as to the caption of the Act of 1822. 
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There is, from 1715 down to: 1844, a decided expression, that 
the Legislature, influenced by the feeling of the age, intended to 
provide that no person should be imprisoned, except for crime or 
contempt. We do not feel at liberty to stand in the way of, or 
in any wise resist, this enlightened feeling, and to say, in spite of 
the broad words used in the Statute, a citizen may be imprisoned 
twenty days, not for crime or contempt, but because he is too 
poor to pay the costs and damages assessed against him in a Court 
action—in other words, too poor to pay his debts. Nor can we, 
by construction, involve the proceeding against bail in all the dif- 
ficulties presented by the famous case of Trice v. Turrentine, 
which was intended to be avoided in future by the broad words 
used in the third section of the Statute under consideratior , sim- 
ply because it is entitled «‘ An Act more effectually to prevent the 
imprisonment of /onest debtors.”’ 


Per Curiam. Judgment affirmed. 


WILLIAM A. SPRUILL rs. SAMUEL W. DAVENPORT. 


Course and distance govern, in questions of boundary, unless controlled by some more 
certain description. 


‘T's was an action of TRESPASS QUARE CLAUSUM FREGIT, 
plea, general issue, tried before his Honor, Judge Man y, at 
Washington county, on the last Fall Circuit. 

The plaintiff claimed under a graht to Nehemiah Spruill, some 
of the boundaries in which are as follows: ‘then north along,”’ 
&c., “one hundred and fifty poles to Benjamin Spruill’s line,” 
(at EB.) “then west along his line and Thomas Mackey’s line, 
three hundred poles to Greenland Swamp,”’ §c. 'The distance 
of three hundred poles with Benjamin Spruill’s line, gave out (at 
E’.) before arriving at Greenland Swamp, the course of which 
from that point being southwest. It also appeared that one 
William Mackey had a number of years ago owned a tract of 
land, part of which extended near to, (at 7.) but did not touch, 
the land of Benjatmin Spruill; which land of William Mackey 
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was known by the name of the “‘ Mackey land’’ many years after 
he sold it, though there was no evidence to show that it was ever 
at any time called the Thomas Mackey land. It was admitted 
that if the line, along Benjamin Spruill’s line, ran directly to 
Greenland Swamp from the point (at F’.) where the three hundred 
poles terminated, the docus in quo would not be included. Butif, 
from the termination of the three hundred poles, (at F.) on Ben- 
jamin Spruill’s line, it ran directly to the Mackey land, (at 7.) 
and then to Greenland Swamp; or if it ran with Benjamin Spruill’s 
line up to its nearest approach to the Mackey land, some four 
hundred poles, (to L.), (north of the point where the three hun- 
dred poles terminated) and then to the Mackey land (at M.) some 
twenty poles from (L.) and with the Mackey land south, and 
then ta Greenland Swamp, it would include the locus in quo. 

The defendant requested his Honor to instruct the jury, that if 
no such line as Thomas Mackey’s ever existed, as called for by 
the boundaries in the Spruill patent, or if it was no nearer to the 
point of the termination of the three hundred poles, (at F’.) than 
the land known as the Mackey land, (at 7.) they were bound to 
run the lines of Nehemiah Spruill’s patent, from (F’.) the point 
of the termination of the three hundred poles on Benjamin Spru- 
ill’s line, directly to Gieenland Swamp. His Honor declined 
giving the instruction prayed for, but told the jury that if they 
were satisfied that a line of the William Mackey tract was meant 
in the patent to Nehemiah Spruill, by <‘' Thomas Mackey’s line,”’ 
they were to run from the point of termination of the three hun- 
dred poles (at F.) directly to the Mackey land, and from thence 
to Greenland Swamp. Verdict for the plaintiff, and judgment 
thereon, and defendant appealed to the Supreme Court. 


Moore, for the defendant, argued, 1: The phrase “along his 
(B. Spruill’s) line and Thomas Mackey’s line’’ means the joint 
or common line of Spruill and Mackey. The proper meaning 
of the term, being a question for the Court, the jury should have 
been charged that as there was no such joiné line, and mo line at 
all, of Thomas Mackey, the run was from E.,on B. Spruill’s 
line, 300 poles, and thence, as a terminus, to Greenland Swamp. 

2. But if the phrase may embrace two different lines, it must 
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mean two lines united at their extremities; otherwise if Thomas 
Mackey’s line were five miles off, the run must be to it, from 
Spruill’s line, although it might embrace a dozen distinct tracts of 
land by such running. 

3. It does not appear by anything in the case, but that Thomas 
Mackey’s line ran from F’. to Greenland Swamp; so there is no 
ambiguity in the description made manifest, and of course there 
is no reason for running to William Mackey’s line. Any other 
Mackey’s line would have been equally as certain as William’s, 
and it does not appear but there were many of the name in 
1786, who had lines in the neighborhood. (Mayo v. Blount, 1 
Ire. 283.) 

4. The reason why the run is made to lines called for, irrespec- 
tive of course and distance, is, that they are deemed certain as 
termini ; but when their existence is uncertain, their location can- 
not be conjectured; because course and distance, vague and un- 
certain as they may be, and often are, still are more certain and 
reliable than such guesses. 

5. There can be no protection against the extension of lines in 
this mode. If Thomas Mackey’s line can be showr to be in- 
tended for William Mackey’s line, it can be shown to be Job 
Jenkin’s line. The Court will allow no further invasion on the 
rules of evidence in boundaries. (teed v. Schenck, 2 Dev. 415, 
Slade v. Green, 2, Hawks 218.) 

Smith, contra: The parties admit the boundaries of the grant 
to Nehemiah Spruill from the beginning to F., and it is conceded 
that wherever located, the line must be extended to Greenland 
Swamp. If in doing so, the lines touch the Mackey landat any 
point, they include the locus in quo; and this is the case, whether 
you follow Benjamin Spruill’s line round to E., its nearest ap- 
proach to the Mackey land, or run direct from F. to 7., the 
nearest point of it. It obviously fulfils the general description of 
the grant to touch the Mackey land—for it is located between the 
Benjamin Spruill land and the Swamp, as it is placed intermedi- 
ately between those objects in the calls of the deed. 


2. It was known as the Mackey land in general terms, and 
William Mackey had conveyed it to some one the year before the 
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survey was made, upon which the grant afterwards issued to 
Nehemiah Spruill. It was not then, though it had been, William 
Mackey*s land. There was no other Mackey land to which the 
description could apply. {t must, therefore, refer to this or be re- 
jected altogether. 

3. It is submitted that the location of the lines of the Mackey 
land were proverly submitted to the jury, and being ascertained, 
they were properly instructed to reach them. 

If however there be a misdescription, it is one of unnecessary 
addition, and it was competent for the jury to hear evidence as to 
where the lines of Mackey ran, and correct, by rejecting as sur- 
plusage, the false additions. (Gilchrist v. McLaughlin, T Ire. 
310, Hawser v. Belton, 10 Ire. 358.) Nor can the presence of a 
plat coftol the calls of a grant. (Literary Fund v. Clark, 9 
Ire. 58.) 





Pearson, J. The only question was one of boundary. The 
grant under which the plaintiff claimed, it was agreed came around 
to Benjamin Spruill’s comer; then the call is, “‘ west along Benja- 
min Spruill’s tine, and Thomas Mackeys line, three hundred 
poles, to Greew|and Swamp,”’ along said Swamp, &c. Running 
on the line of Benjamin Spruill, the distance (three hundred 
poles) gives out before making Greenland Swamp. At that 
point, the line of Benjamin Spruill turns north (going right off 
from Greenland Swamp which lies to the south west) and at the 
distance of some four hundred poles further, comes within about 
twenty poles of the north eastern corner of a tract of land, which 
was at one time owned by one William Mackey, and then turns 
east. At the point aforesaid, at the end of the distance called for 
(three hundred poles) a straight line west some fifty poles, would 
strike the southeast corner of the tract of land which was at one 
time owned by William Mackey. But from the point aforesaid 
in the end of the distance, in order to strike Greenland Swamp, 
the course must be southwest. It was agreed, that if the line from 
the end of the distance was to follow Benjamin Spruill’s line north, 
until it approached William Mackey’s line within some twenty 
poles, and then crossed over to said Mackey’s line, and then follow- 
ed that line to the south east corner, and then ran directly to Green- 
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land Swaihp, the locus in quo would be included. But if at the 
end of the distance, the line ran directly to the Swamp, the locus 
in quo would not be included. , 
His Honor instructed the jury, that if they were satisfied that a 
line of the tract of land which was at one time owned by William 
Mckey, was the line meant in the call of the grant under which 
the plaintiff claimed, to wit: ‘‘then with Benjamin Spruill’s line 
and Thomas Mackey’s line, three hundred poles, they were to 
run from that point (the end of the distance) to William Mackey’s 
line, and then to Greenland Swamp,”’ which would include the 
locus in quo. ‘To this the defendant excepts. There is error. 
In questions of boundary, course and distance govern, unless 
there be some more certain description by which one or both may 
be controlled. In this case, a line from the end of the df@ance to 
Greenland Swamp, would not include the Jocus in quo; and the 
et question is, was there any more certain description by which to 
control the distance and extend the line to the tract of land once 
owned by William Mackey? No line of Thomas Mackey could 
be found, and we are ata loss to conceive of any principle by 
which the line of William Makecy could be substituted, so as to 
extend the line of the grant beyond the distance called for. It 
was error to submit the question to the jury, because there was no 
evidence to support such a conclusion. 





Per Curiam. - Judgment reversed, and venire de novo 
awarded. 


a - ea ST 





M. A. PARKER TO THE USE OF ISAIAH RESPASS vs. D. H. LATHAM & 
4 WILLIAM A. LANIER. 


To render the delivery of a bond effectual, acceptance on the part of the obligee is as 
necessary as the transfer on the part of the obligor. 

Where A. & B. executed a bond payable to C. for the purpose of borrowing money on 
it for the benefit of A., and C. having refused to receive it and advance the money, 
returned it to A.; and eight days thereafter, A. sent the bond back to C., with an en- 
dorsement written thereon to D. ‘‘ without recourse” &c., requesting C. to sign it, 

(which he did,) as he thought D. would advance the money :—Held, in a suit against 

B. at the instance of the endorsee, that the bond was void, for want of delivery, by C’s 
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. refusal to accept it, and that the subsequent endorsement and transfer of & to D. did 
not bind the defendant—he having given no authority for such new delivery. 
(The case of Marsh v. Brooks, 11 Ire. 409, cited and approved. ) 


Tuis was an action of DEBT on a bond, tried before his Honor 
Judge Battey, at Spring Term, 185, of Beaufort Superior 
Court of Law. Pleas, non est factum, and that the plaintiff never 
acquired title to the bond by endorsement. The following isa 
copy of the bond declared on, and the endorsement:— 


‘‘One day after date we promise to pay Martha A. Parker, 
guardian of the minor heirs of James Parker, dec’d, the sum of 
three hundred and forty dollars for value received. Witness our 
hands and seals—this 26 May, 1848. 

Witness Wituiam Ex.ison, [SeAt.] 
D. H. Farrow. D. H. Laruam, [SEAL. ] 
W. A. Lanier, — [SEAL.] 


On which was endorsed— 


‘¢ Pay the within to Isaiah Respass, without recourse on me, 
June 3d, 1848. (Signed) Marrua A. ParKEr.”’ 


The plaintiff proved that the signatures and seals appearing 
upon the writing declared on were those of the defendants, and of 
William Ellison; and that the writing was left with said Ellison 
to raise the money mentioned in it; that said Ellison presented the 
writing to Martha A. Parker, who refused to receive it and to ad- 
vance the money on it, and she returned the same to him; that 
said Ellison afterwards wrote the words appearing on the back of 
it, and sent the paper to Mrs. Parker, telling the messenger that if 
she would sign it, he thought that Respass would advance the 
money, and requested her to sign it, which she did, and returned 
it to said Ellison; and that said writing afterwards came to the 
possession of the plaintiff. 

His Honor, upon this State of facts, was of opinion with the 
plaintiff. 'There were a verdict and judgment accordingly, and 
the defendants appealed to the Supreme Court. 


The case was argued at a former term by Rodman and Shaw 
for the defendants, and at this term by Shaw, who contended, 
1. That by Mrs. Parker’s refusal to accept the instrument, it 
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was thereby made void, and void ab initio, so that she could not 
thereafter accept it so as to make it valid. (Butler and Butler’s 
case, 3 Rep. 26; Wankford v. Wankford, 1 Salk. 301; State v. 
Pool, 5 Tre. 112; Threadgill v. Jennings, 3 Dev. 384.) 

2. After her refusal to receive the instrument, she could not le- 
gally endorse it, because she had made it void by her refusal, and 
because she had no legal authority to change the obligee from her 
own name te that of Respass. That her act done after her re- 
fusal, and w:.hout authority under seal from defendants—if held 
to be a legal endorsement—would, in effect, enable her to change 
the obligee, and make a new instrument. (Davenport v. Sleight, 
2 Dev. & Bat. 331; Graham v. Holt, 3 Ire. 300.) 

3. A bond is to be regarded, not as a promissory note, but on 
the same footing as any other deed. (Marsh v. Brooks, 11 Ire. 
409; Graham v. Holt, supra.) ‘«The nature of a bond in its 
inception and before endorsement, is not touched by the Statute 
making bonds negotiable by endorsement.’’ The Statute dis- 
penses with none of the formalities requisite to make an instru- 
ment a perfect bond. (11 Ire. 409.) 

4. But if the rules applicable to promissory notes did apply to 
endorsed bonds, the plaintiff is not entitled to recover—the bond 
having been endorsed after it became due and received by the en- 
dorsee, after it was due, from one of the supposed makers; be- 
cause he stands as one suing for it as trustee for the payee, and 
under authority from him, and is not entitled to the right of an 
endorsee who took the note in good faith for a valuable consider- 
tion. (Vallet v. Parker, 6 Wend. 615, 9 Ibid 170.) He also 
cited on this point, (Chit. Pl., Springfield Ed. (1842.) 216-17, 648, 
650; Turner v. Beggarly, 11 Ire. 333.) 

J. H. and J. W. Bryan and Donnell, for the plaintiff. 


Nasu, C. J. The action is on a sealed instrument called a 
single bill, not assignable at common law, but made so by Stat- 
ute. A man by the name of Ellison is the principal, and it is 
admitted that the present defendants were his sureties. The bond 
is made payable to the plaintiff as a guardian, and intended to 
raise money for the use of Ellison. It was executed by the de- 
fendants and Ellison, and sent by an agent to the plaintiff, who 
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refused to accept it. Subsequently it was sent back to her by 
Ellison, with the endorsement as it now appears, written by him, 
with the request to her to sign it, for that Respass, for whose benefit 
the action was brought, would then advance the money upon it. 
She did so, and the sole inquiry presented to us, is as to the legal 
validity of the instrument. 

Delivery is an essential part of every deed, and as there is no 
set form of words or of acts by which it may be done, any words 
or acts on the part of the obligor or grantor, which show the ani- 
mus disponendi, will be sufficient. As if a deed be sealed and 
lying on a window, and the grantor say “there it is, take it as my 
deed,’’ or, ‘¢ this will serve ’’—these are good deliveries. (Shep. 
Touch. 124; Thomas’ Coke, 2 vol. 276.) It is not pretended 
that when first presented to Mrs. Parker, there was any delivery, 
for she expressly refused to accept it; and acceptance by the 
grantee or obligee, is as necessary to a valid delivery as the trans- 
fer on the part of the grantor or obligor. Woodman v. Cool- 
broth, 7 Greenl. Rep. 181. But it is agreed that the second de- 
livery was completed by the endorsement of the obligee. With- 
out enquiring whether, under the special circumstances of this 
case, her endorsement was an acceptance or not, we think it was 
not such an acceptance as bound these defendants. We have 
seen that the consent of the maker of a deed is essential to a de- 
livery. If the circumstances go to show that he did not consent, 
it is not his deed, even though he signed and sealed it, and was 
bound by a previous contract to deliver it. Coolbroth’s case, 
supra. If aman throws a deed on the table, and says nothing, 
and the other party takes it, this does not amount to a delivery, 
unless the jury find it was put there with an intent to deliver. 
Owen, 95; 1 Leon. 140; 1 Touch. 124, m. 28. If apatron 
draws a presentation in writing and puts his seal to it, and leaves 
it in his study, and the party for whom it is prepared gets it with- 
out the license or privity of the patron, and brings it to the Bishop, 
and is thereupon instituted and inducted, it is all void. (Yelver- 
ton, 7.) Where the first delivery of a deed fails for want of ac- 
ceptance by the grantee, then a mew delivery must be made; oth- 
erwise the deed is void. 13 Vin. Abrid. title Deeds, n. 2 p. 27. 
What are the circumstances of this case? The instrument de- 
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clared on was signed and sealed by Ellison and the two defend- 
ants, for the purpose of borrowing money from the plaintiff, Mrs. 
Parker. She refused to acceptit. It was then functus officio, 
and to give it vitality a second or new delivery was necessary. 
To this second or new delivery the assent of the defendants was 
necessary, so as to bind them. ‘There is nothing in the case to 
show that they did so assent; on the contrary, there is much to 
show they never did. The bond is dated the 26th of May, 1848, 
payable one day after date, and the money was for the use of 
Ellison, as we understand. On the 3d of June following, eight ’ 
days thereafter, it is endorsed to Respass by Mrs. Parker, the ob- 
ligee. It does not appear that the present defendants knew that 
the money was not received from her upon the first application. 
7“ Again, when the instrument was presented to Mrs. Parker the 
second time, it was not for the purpose of getting the money from 
her, for she had refused to advance it, but from Respass, who 
actually did advance it to Ellison—he was, in substance, the ob- 
ligee. If the present defendants did know that it could not be 
procured from Mrs. Parker, but that Respass was to advance it, 
why was not the instrument made payable to the latter. The 
endorsement gave to Respass no additional security, for it discharg- 
ed Mrs. Parker from all responsibility. It is obvious that Ellison 
managed the latter part of the business without consulting the 
defendants. If he could, without a renewed authority from the 
defendants, deliver it eight days after the first, why not in eight 
months? ‘The instrument in its original concoction was not in- 
tended by the defendants to be thrown into market to raise funds 
from any one who would advance them; but from a specified in- 
dividual, and that person refusing to lend money upon it, it must 
be shown that the defepdants agreed to the new intent, that is, to 
becoming bound to Respass which does not appear. 

But it is argued on behalf of the plaintiff, that as by our Act of 
Assembly, bonds are made negotiable, that therefore they are 
transferable by endorsement as bills of exchange and notes of 
hand, and are governed by the same rules and regulations. That 
is true: after the endorsement, the laws governing bills of exchange 
and promisory notes do apply to them. But still the instrument 
being a sealed instrument must possess all the requisites to make 
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itagood deed. If it be deficient in any such property, the en- 
dorsement cannot supply the defect: it cannot make that legal 
which never was so. Upon this point we consider the case of 
Marsh v. Brooks, 11 Ire. 409, full authority. In replying to this 
particular argument, the Court say the instrument must be a_per- 
fect bond for money, before it can be negotiated; and further, 
although the law of the State makes bonds negotiable, yet their 
nature in their inception, and before endorsement, is.not touched 
by the Statute, and remains as at common law. 
We think there is error in the judgment below. 


Per Curiam. Judgment reversed, and venire de novo 
? 
awarded. 





WILLIAM B. MARCH rs. GEORGE WILSON et al. 


The bail of a person arrested under a writ of capias ad respondendum, may maintain an 
action on the case at common law, against one for fraudulently aiding and assisting the 
principal to remove from the County, in consequence whereof he had the debt sued on 
to pay. 

There is no distinctio between frauds consisting mainly in acts, and those which consist 
mainly in words—the criterion of the plaintiff’s right of action and the defendant’s 
liability being, that the one should have been damaged, in consequence of the fraud of 
the other. 

Nor is it any defence to the action, that the defendant did not know that the plaintiff was 
the bail of the person removed, and could not therefore have intended to defraud him. 

In such case, the allegation in the declaration that the plaintiff was the bail, is supported 
by proof of his being special bail—as Sheriff, under the Act of Assembly. 

Nor is it ground for arrest of judgment, that the declaration does not aver that a scire 
facias had issued against the plaintiff as bail, before he satisfied the judgment against 
his principal. 

(The cases of Erwin v. Greenlee, 1 Dev. & Bat. 39, Barker v. Munroe, 4 Dev. 412, and 
Gardiner v. Sherrod, 2 Hawks. 173, cited and approved. ) 


THIS was 2n ACTION ON THE CASE, tried before his Honor, 
Judge Manty, at Fall Term, 1851, of the Superior Court of 
Law of Surry County—the case having been removed to that 
County, from the County of Davie. 

The platntiff, in his declaration, alleges that as Sheriff of Davie 
County, there came to his hands a writ of capias ad respondendum 
against one Henry F’. Wilson, sued out at the instance of Braxton 
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Baily and Thomas M. Young for debt, and returnable to the May 
Term, 1843, of the County Court of Davie ; and that he executed 
the writ, and “‘ became the bail of said Henry F’. to answer said 
action.”” That judgment was afterwards obtained by Baily and 
Young for the debt against the said Henry, to wit, at the August 
Term following of the said Court; and a writ of capias ad satis- 
faciendum was thereupon issued against the said Henry F’., and 
returned ‘‘ not to be found’’—the said Henry F’. having, in said 
month of August, absconded and removed from the County and 
State, and never since returned. And that the plaintiff, by reason 
of ‘his being the bail of the said Henry F. as aforesaid, and by 
the absconding and removal of him the said Henry F’. became 
and was liable to answer and pay to the said Baily and Young 
their said judgment, debt, interest and costs of suit; and being so 
liable, they demanded and recovered from him $§ | —which has 
not been repaid to him,’’ &c. And the declaration then alleges 
that the defendants unlawfully and fraudulently aided and assisted 
the said Henry F’. to remove fom the said County and State, with 
intent to evade the payment of the said debt, and to hinder and 
prevent the plaintiff from arresting and surrendering him, &c. 

Plea, general issue. 

It appeared in evidence on the trial, that Henry F. Wilson, a 
resident of Davie County, was indebted to Bailey and Young for 
$263.28 due by bond; that Baily and Young commenced their 
action on the bond by writ issued 11th May, 1843, and returnable 
to the County Court of Davie, which writ was directed and de- 
livered to the plaintiff, who was then Sheriff of that county, and 
by him was executed, without taking bail from the said Henry, and 
so returned to Court. ‘That Baily and Young, at August County 
Court, 1843, of said County, obtained judgment on their said 
bond; and that on the 19th of August the said Henry absconded 
from the County of Davie and left the State. Baily and Young 
demanded the satisfaction of their said judgment of the plaintiff 
as special bail for said Henry, and he paid it to them the 13th day 
of January, 1845. There was evidence tending to show that the 
defendants fraudulewtly aided and assisted the said Henry F. 
Wilson to remove from the State in August, 1843, to evade the 
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payment of his debts, among them the said debt of Baily and 
Young. 

The defendants insisted that as they did not know the plaintiff 
was the bail of the said Henry, they were not liable, and that 
there was a variance between the declaration and proof ; and upon 
the whole case, asked his Honor to instruct the jury, that the 
plaintiff could not recoveir—but his Honor was of opinion that 
the particular intent to defraud the plaintiff was not necessary ; and 
if the defendants had fraudulently combined to defeat the collec- 
tion of the debt wherein the plaintiff had become liable as special 
bail, under the Statute, and the plaintiff was thereby injured, he 
was entitled to recover. 

Upon the question of variance—to wit, that the allegation that 
the plaintiff had become bail, was not supported by proof that he 
was liable under the Statute, by reason of hisneglect, his Honor 
was of opinion that it was not such a variance as required a with- 
drawal of the testimony from the jury, or such as would defeat 
the plaintiff’s recovery. Under instructions to this effect, the jury 
returned a verdict for the plaintiff. 


A motion was then made in arrest of judgment, on the ground | 


that it was not sufficiently stated in the declaration, that the plain- 
tiff had paid the money, which was overruled; and judgment 
having been rendered on the verdict, the defendants appealed. 


Miller, for the defendants. 
No counsel for the plaintiff in this Court. 


Battie, J. This is an action on the case at common law 
against the defendants for fraudulently aiding and assisting one 
Henry F’. Wilson to abscond from the State, whereby the plaintiff, 
who had become his bail, was compelled to pay the debt for which 
the said Wilson had been arrested. It is admitted to be a case of 
the first impression. Neither the industry of counsel nor our own 
research has enabled us to find one, the circumstances of which 
are similar to the present. ‘The question then is, can the action 
be sustained? If it be new in the principle, then, though a 
wrong may have been done by the defendants, from which an 
injury has resulted to the plaintiff, it will require legislative action 
10 
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.. to remedy the mischief; but if it be new only in the instance, 
») calling only for the application of a well established principle to a 
new combination of circumstances, then it may be maintained, as 
has been well settled, at least ever since the celebrated case of 
Pasley v. Freeman, 3 Term Rep. 51. We will proceed then to 
inquire whether there is any recognized principle of law, which 

can be called in to the support of this action. 

In the case of Bailey v. Merrell, 3 Bulstr. Rep. 95, Croke, 
Judge, said that ‘‘fraud without damage, or damage without 
fraud, gives no cause of action; but where these two do concur, 
there an action lieth.’’ ‘This principle has been often since re- 
cognized by the most eminent Judges; and in-the application of 
it to the great variety of frauds, which the wicked heart of man 
has conceived, no distinction has been made between frauds which 
consisted mainly in words, and those which have consisted main!y 
in acts. Without pretending to refer to all the cases on the subject 
of which the books give us an account, we will bring forward a 
few leading ones, which seem most apposite to our purpose. In 
Pasley v. Freeman, it was held by the Court of Kings Bench in 
England, that a false affirmation with regard to the credit of a 
certain person, made by the defendant, with intent to defraud the 
plaintiff, whereby the plaintiff was endamaged, was the ground of 
an action on the case; and that in such action, it was not necessary 
that the defendant should be benefited by the deceit, or that he 
should collude with the person who was. One of the Judges, 
Grose, dissented because, as he said, it was only a false affirma- 
tion, and that no case could be produced, where an action had 
been sustained for a mere falsehood; but the Chief Justice, Lord 
Kenyoy, and Judges Butter and Asnurst held, that there be- 
ing fraud in the defendant, and a resulting damage to the plaintiff 
he ought to recover. Langridge v. Levy, 2 Mees. & Welsb 
Rep. 519, is a still stronger case. It was there decided by the 
Court of Exchequer, that the plaintiff might maintain an action 
against the defendant, for falsely and fraudulently warranting a gun 
to have been made by Nock, and to be a good, safe and secure 
gun, and selling it as such to the plaintiff’s father, for the use of 
himself and his sons, one of whom, to wit, the plaintiff, confiding 
in the warranty, used the gun, whereupon it burst and wounded 
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him. The judgment was afterwards affirmed in the Exchequer , 


Chamber, 4 Mees. & Welsb. 337, and the principle of it approved 49 
and acted upon in Pilmore v. Hood, 5 Bing. New Cas. 97. Inu © 


Upton v. Vail, 6 Johns. Rep. 181, which was an action on the 
case for falsely and deceitfully recommending another as a man 
of property, whereby he was trusted and the debt lost, the case of 
Pasley v. Freeman was solemnly affirmed; and the Court, per 
Kent, Chief Justice, said ‘that case went not upon any new 
ground, but upon the application of a principle of natural justice, 
long recognized in law, that fraud or deceit, accompanied with 
damage, is a good cause of action. ‘This is as just and perman- 
ent a principle as any in our whole jurisprudence.”? Another 
case in New York may perhaps be regarded by some as having 
carried the principle almgst too far. In Bentonv. Pratt, 2 Wend. 
Rep. 385, the facts were, that Sedgraves and Wilson, who lived 
in the town of Allenton, in the State of Pennsylvania, at a dis- 
tance from the plaintiff, agreed verbally with him, that they would 
purchase a certain number of hogs from him at the market price, 
if delivered within a specified time, and if they should not have 
been previously supplied. While the plaintiff, about the time 
specified, was on the way to Allenton with the hogs, he fell in 
with the defendant, who was going to Easton with a drove of the 
same kind of animals. The defendant, learning the intention of 
the plaintiff, made such arrangements as to get before him, and 
then hastened to Allenton, where he offered his hogs to Sedgraves 
and Wilson. They at first declined, but by the assertions of the 
defendant, or of his men, made in his presence, that the plaintiff 
was going to Easton, and had given up his contract with them, 
they were induced to purchase from the defendant, which they 
would not otherwise have done; whereby the plaintiff lost the 
market, and was put to considerable expense. The declaration 
alleged that Sedgraves and Wilson would have fulfilled their 
agreement with the plaintiff, but for the false representations of the 
defendant. 'The Court decided the action to be maintainable, 
saying, ‘‘there is the assertion, on the part of the defendant, of 
an unqualified falsehood, with a fraudulent intent, as to a present 
or existing fact, and a direct, positive and material injury resulting 
therefrom to the plaintiff. This is sufficient to maintain the ac- 
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tion.’? And the Court said further, that it was not material 
whether the plaintiff’s contract with Sedgraves and Wilson was 
binding on them, because the evidence showed that they would 
actually have fulfilled it, but for the defendant’s false and fraudu- 
lent representations. 

In Massachusetts the same principle prevails as a part of the 
common law. Lobdell v. Baker, 1 Met. Rep. 193, was an action 
on the case against the defendant for fraudulently procuring a 
‘minor to endorse a note, and then selling it to one, from whom 
the plaintiff, relying on the apparent validity of the endorsement, 
purchased. A verdict was found for the defendant, and the 
Court granted a new trial, saying ‘‘ that where a party affirms 
that which he knows to be false, or does not know to be true, to 
another’s loss, and his own gain, he is responsible in damages for 
the injury occasioned by such falsehood. This is a very just and 
reasonable principle, well established.’? Upon the second trial, 
the jury found for the plaintiff, and the verdict was approved by 
the Court, who, after saying that one putting in circulation a 
note bearing an endorsement in blank, does, by necessary impli- 
cation, affirm the endorser to be a person capable of binding him- 
self by endorsement, added—‘“ if he supposed the endorsement 
immaterial, and believed the note good without it, he might not 
be actuated by any motive of gain to himself, or any actual in- 
tent to injure another; still the fact remairis, that he has made a 
representation which, to his knowledge, is untrue—then the prin- 
ciple applies, that if one make a representation which is not true, 
and another, acting on the faith of its being true, is injured by it, 
he has his remedy against the party so making the false represen- 
tation.”? 3 Met. Rep. 469. In our own State, it was held in 
Erwin v. Greenlee, 1 Dev. & Bat. 39, that where the defend- 
ant in an execution fraudulently induced the sheriff to sell un- 
sound property, and, at the sale, fraudulently represented it to be 
sound, an action on the case might be maintained against him by 
the purchaser. In all the cases which we have already consider- 
ed, the fraud consisted principally in words—in false representa- 
tions. We will now refer to a few where the gravamen of the 
action was the fraudulent acts of the defendant. Smith v. Ton- 
stall, Carth. Rep. 3, is a case of high authority, having been af- 
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firmed in the House of Lords. The facts of it were, that the 
plaintiff having obtained a judgment against one S., the defend- 
ant, procured S. to confess a judgment to himself, when nothing 
was due to him. This collusive judgment he caused to be satis- 
fied by the sale of goods, on which the plaintiff, by his prior 
judgment, had acquired a lien ; and the defendant having be- 
come the purchaser of the goods, carried them to distant parts, 
whereby the plaintiff lost his opportunity of having them taken, 
and thereby lost his debt. It was held that he might recover in 
an action on the case for the fraud. In Yates v. Joyce, 11 Johns. 
Rep. 136, the plaintiff being the assignee of a judgment against 
one B., which was a lien on the property of B., was about to 
take out execution and seize a certain lot of land, when the de- 
fendant, knowing the existence of the judgment, pulled down 
and carried away certain buildings, whereby the plaintiff was de- 
prived of the benefit of his judgment. It was decided by the 
Court that the plaintiff might maintain an action on the case 
against the defendant for fraudulently removing the property of 
.B., and converting it to his own use, with intent to defeat the 
judgment of the plaintiff. The Court admitted that the case was 
one of the first impression, yet they did not hesitate to hold that 
the plaintiff might recover the damages which he had sustained 
by the fraudulent acts of the defendant. In Adams v. Paige,7 
Pick. Rep. 542, the decision was “that an action on the case for 
a conspiracy will lie in favor of a creditor against his debtor and a 
third person, who have procured the property of the debtor to be 
attached, upon a suit for a fictitious debt, and applied it to the 
payment of the judgment obtained in such suit, in order to pre- 
vent bona fide creditors from obtaining payment out of the pro- 
perty—the plaintiff having subsequently attached the same goods, 
and not being able to procure payment of his debt, in conse- 
quence of the prior attachment and the debtor’s being insolvent.’’ 

In all the cases to which we have referred, and in many others 
to which we might refer, however different the circumstances, the 
principle upon which they were decided was the same; to wit, 
that where there was fraud by the defendant, either in word or 
deed, resulting in damage to the plaintiff, he might sustain an ac- 
tion on the case for such damage. We are now to consider whether 
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the circumstances of the case before us are such, that the same 
principle can be applied to them. These circumstances are, that 
in May, 1843, Baily & Young, being creditors of Henry F’. Wil- 
son, a resident of the county of Davie, issued a writ of capias ad 
< respondendum, against him, returnable to the ensuing (May) 
Term of the County Court of that county. The writ was plac- 
ed in the hands of the plaintiff, who was then sheriff, and was 
by him executed on the said Wilson, for whom he, by failing to 
take bond, became special bail. Wilson, the debtor, to avoid the 
payment of his debts, afterwards, and before judgment was ob- 
tained against him, absconded from the State—the defendants 
having fraudulently aided and assisted him in so doing; and in 
consequence thereof, the plamtiff, as the bail of the said Wilson, 
was compelled to pay the debt to Baily & Young. Here we find 
a fraud by the defendant, resulting in damage to the plaintiff. 
Why may not he recover for it? It is answered by the defend- 
ant’s counsel, that the damage, though it may have been a _con- 
sequence of the fraudulent acts of the defendants, was too re- 
gee jMote, indefinite and contingent, to be the groundwork of an ac- 
» tion; and for this he cites, and greatly relies upon the case of 
» Lamb v. Stone, 11 Pick. Rep. 527. The question in that case 
arose upon a motion to arrest the judgment, after a verdict for the 
plaintiff. ‘The allegations contained in the declaration were, that 
the plaintiff had a just debt due him from one Thompson; that 
the latter had property liable to attachment, sufficient to pay this 
debt; that the defendant took a fraudulent conveyance of this 
property; that Thompson had absconded from the State; that the 
plaintiff had not been able to arrest him, to attach his property, 
or otherwise obtain satisfaction of his debt; and that the acts done 
by the defendant were done with the intent to defraud the plain- 
tiff, by preventing him from securing or getting satisfaction of his 
debt. ‘The Court arrested the judgment and assigned several 
reasons therefor, one of which was that now urged by the de- 
fendant’s counsel. 'The Court said that “‘ the injury complained 
of is too remote, indefinite and contingent. ‘To maintain an ac- 
tion for the deceit or fraud of another, it is indispensable that the 
plaintiff should show, not only that he has sustained damage, and 
that the defendant has committed a ¢ort, but that the damage is 
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the clear and necessary consequence of the tort, and that it can be 


clearly defined and ascertained. What damage has the plaintiff — 


sustained, by the transfer of his debtor’s property? He has lost 
no lien, for he had none. No attachment has been defeated, for 
none had been made. He has not lost the custody of his debt- 
or’s body, for he had not arrested him. He has not been pre- 
vented from attaching the property or arresting the body of his 
debtor, for he had never procured any writ of attachment against 
him. He has lost no claim upon, or interest in, the property, for 
he never had acquired either. ‘The most that can be said is, that 
he intended to attach the property, and the wrongful act of the 
defendant has prevented him from executing this intention. Is 
this an injury for which an action will lie? How can the secret 
intention of the party be proved? It may be, he would have 
changed this intention. It may be, the debtor would have made 
a bona fide sale of the property to some other person; or that an- 
other creditor would have attached it; or that the debtor would 
have died insolvent, before the plaintiff would have executed his 
intention. It is therefore entirely uncertain whether the plaintiff 


would have secured or obtained payment of his debt, if the de- eat 


fendant never had interfered with the debtor or his property. Be-- 


sides, his debt remains as valid as it ever was. He may yet ob- 
tain satisfaction from the property of his debtor, or his debtor may 


return and pay Mim.’’ In a previous part of the opinion, the - 


Court had said, ‘if the sale was fraudulent, it might be avoided 
by the creditors, and the property was liable after, as well as be- 
fore, the conveyance. The fraud could be established quite as 
easily in a suit for the chattels themselves, as in the present case. 
There is no averment that the defendant had concealed the pro- 
perty, removed it out of the commonwealth, or in any other way 
so disposed of it, that it could not be attached. But even if it 
were so, and the property could not be come at to be attached 
specifically, yet it might be attached in the defendant’s hands by 
the trustee process.’? We have quoted thus largely from the 
opinion, to show the true ground upon which it was placed, and 
upon which only it can be sustained. ‘That ground was, that the 
plaintiff had other effectual remedies against the property of the 
debtor, of which the fraud of the defendant had not deprived 
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him; and that, consequently, he was not endamaged to the 
amount of his debt, or to any other certain definite amount. 
How are the facts in regard to our case? Here the plaintiff, by 
becoming special bail, as he had a right to do, as was decided in 
Barker v. Munroe, 4 Dev. Rep. 412, became in a certain sense 
the custodian of the debtor’s body, of which no person had the 
right to deprive him; and yet the fraudulent acts of the defendants 
did deprive him of it, in consequence of which, he had to pay 
the debt to Bailey & Young. Here is a éort followed by dam- 
age. It seems to us that the damage is the clear and necessary 
consequence of the tort, and that such damage can be clearly de- 
fined and ascertained. ‘There is a case in our own reports, to 
wit, Gardiner v. Sherrod, 2 Hawks 173, which we ought not to 
overlook. That was an action in which the plaintiff declared in 
two counts, one at common law, and the other under the Statute, 
against the defendant for fraudulently aiding a debtor to escape, 
by means whereof the plaintiff lost his debt. The first count al- 
leged that one Robert Sherrod was indebted to the plaintiff in a 
bond for $200: that the defendant fraudulently assisted him to 
abscond from the county, with the intent to hinder and delay the 
plaintiff in the collection of his debt, and that, by such fraudu- 
lent conduct of the defendant, the debt was lost.. Upon the trial, 
the jury under the charge of the Court, found a verdict for the 
plaintiff on the first count only, and upon appea?, this Court held 
that the action could not be sustained upon the facts stated in that 
count. ‘They said that the plaintiff did not show how or to what 
extent he was injured—that it was not alleged that the debtor had 
any property, or that the plaintiff had arrested, or would have ar- 
rested him, had he remained; and that consequently it did not 
appear, from his own showing, that he had been damaged. 
There is an obvious difference between that case and the present. 
Here the declaration states, and the facts show, that the debtor 
had been arrested, and that the plaintiff had become his special 
bail, and as such, responsible for the production of his body. 
His responsibility did not depend upon the fact of the debtors 
having property. It was the same, whether he had property or 
not. The declaration states, and the testimony shows, that the 
defendants fraudulently aided and assisted the debtor to abscond, 
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in consequence of which, the plaintiff had the debt to pay to the 
creditors. We therefore conclude, both from reason and authori- 
ty, that the plaintiff, as the bail of Henry F’. Wilson, has a good 
cause of action against the defendants, for fraudulently assisting 
the said Wilson to escape; and that the judgment must be affirm- 
ed, unless some of the other objections, appearing in the bill of 
exceptions, can avail to prevent it. 

One of these objections is, that the defendants did not — 
that the plaintiff was the bail of Wilson, and therefore could not 
intend to defraud him ; and that, without such intent, he could 
not sustain the action. We think it was sufficient to show that 
the fraudulent act was done with the intention of hindering and 
delaying Baily & Young in the collection of their debt. It is no 
defence to the defendants, that the damage, flowing from their 
wrongful act, fell upon the bail, instead of the creditors, of the 
absconding debtor. If one throws a log in the public highway, 
with the intention to injure a particular individual, and another 
person passes along, and is injured by falling over it, it is common 
learning that he may sustain an action on the case against the 
wrong doer, though there was no intent to injure him. The case 
of Erwin v. Greenlee, above referred to, is another instance of 
the application of the same principle. There the defendant, 
Greenlee, could not know who was tobe the purchaser, and there- 
fore did not intend to injure any person in particular. So in the 
noted case of Scott v. Shepard, 2 Black. Rep. 892, whether t 
proper form of action was trespass, as held by the Court, or af 
as contended for by Judge BLacxstone, the tort-feasor certainly 
did not know who was to be hurt by the lighted squib, which he 
threw into the market house, where a large concourse of people 
were assembled. 

Another objection is, that there is a variance between the de- 
claration and proof, as tothe manner in which the plaintiff became 
the bail of the debtor. This we think is fully answered by the 
case of Barker v. Munroe, above cited. There Gaston, Judge, 
in delivering the opinion of the Court, upon the construction of 
the Statute relating to bail, said, ‘‘ upon this Statute a construction 
early obtained, that the Sheriff had a right to become thus special 
bail in every case, and this construction has ever since steadily ad- 
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hered to and followed out to its necessary consequences.’’ If this 
be so, and it has been too long and too well settled to be doubted, 
it can make no difference in the pleading or proof, how the plaintiff 
became bail. 

Still another objection has been urged in this Court, that it 
ought to have been stated in the declaration, and proved on the 
trial, that a scire facias had issued against the plaintiff as bail. 
This statement, we think, was unnecessary. It was sufficient to 
allege that the plaintiff became, and was liable as bail, and that 
the debtor absconded, whereby he was compelled to pay the debt 
—without setting forth in detail the legal proceeding against him, 
by which he was compelled. ‘That he was so compelled to pay, 
and did pay the debt to Baily & Young, in consequence of his 
liability as the bail of the absconding debtor, sufficiently appears 
in the declaration, which is an answer to the motion in arrest , made 
in the Court below. Upon the whole case then, we do not find 
any thing in the bill of exceptions, or the record, which entitles 
the defendants to a reversal, or an arrest of the judgment, and it 
must be affirmed. 

Per Curiam. Judgment affirmed. 








DOE ez dem. ADEN POWELL vs. MARY BRINKLEY. 


Statute presumption of payment on mortgages, from lapse of time, is payment at the 
the debt fell due, and the legal estate revests in the mortgagor without a recon- 
veyance. 

As, where A., the owner of land, sold to B. and took a mortgage for the payment of the 
purchase money, and B. entered and continued in possession for more than thirteen 
years :—Held, that the condition of the deed was performed at the day and the legal 
estate revested in B. by force of the condition. 

(The case of Roberts v. Welch, 8 Ire. Eq. 287, cited and approved. ) 





EsecTMeEnt, tried before his Honor, Judge Many, at New- 
Hanover Superior Court of Law, on the last Fall circuit, in which 
the plaintiff had a verdict and judgment, and the defendant ap- 
pealed. The facts of the case are sufficiently set forth in the 
opinion delivered by this Court. 

Strange, for the defendant. 

Husted, contra. 
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Pearson, J.. In 1812, John Walker, sen., the owner of the 
land, sold and conveyed it to Hanson Kelly, who, to secure the 
purchase money, executed a deed to Walker, to be void on con- 
dition that the money was paid on or before the expiration of 
three years. Kelly entered and continued in possession until 
1818, when he sold and conveyed to one Tiner, who entered and 
continued in possession until 1819, when he sold and conveyed 
to the lessor of the plaintiff, who entered and continued in pos- 
session until 1837, when he was evicted by one Campbell who 
professed to take possession under a claim from John Walker, jun., 
(the nephew of John Walker, sen.) Campbell continued his 
possession, and, in 1846, John Walker, jun., executed a deed to 
him in fee. Campbell died in 1850, having by his will devised 
the land to the defendant. John Walker, sen., died in 1813. 
By a residuary claim in his will, he gives to his executors “ all 
the rest of my property, real and personal, of which I may die 
possessed or have claim to,’’ in trust to deliver the same to his 
nephew, John Walker, jun., within five years after his death, if 
his executors, or any two of them, should deem him deserving of 
it; <‘ and declare the same in writing and jile it in the court with 
my will.’’ Of the exercise of this power of appointment, no evi- 
dence was offered. 

The defendant insisted that the plaintiff had failed to show 
title; for that by the deed of Kelly to John Walker, sen., the 
legal title vested in him, and was still outstanding in his devisees 
or heirs. His Honor was of opinion that the lapse of time cre- 
ated a presumption, under the Statute, that the debt secured by 
the deed was paid when it fell due, and that no reconveyance 
was necessary to pass the legal title back from John Walter, sen., 
to Kelly. To this the defendant excepts. 


There is no error. The Statute, (Rev. Stat., ch. 65, sec. 14,) 
provides that the presumption of payment on mortgages shall arise 
within ten years after forfeiture or the last payment, on mortgages 
executed after 1826; and within thirteen’ years, on mortgages ex- 
ecuted before that date, (which is our case.) Here the mortgag- 
or and those claiming under him had been in possession for more 
than thirteen years, after the day of forfeiture, and there was a 
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presumption of payment at the day when the debt fell due. 
When one is absent and unheard of for more than seven years, 
there is a presumption of his death; but there is no presumption 
as fo the time of the death, for there is nothing to refer it to one 
time more that to another. 


But when there is a presumption of payment, from lapse of 
time, it is otherwise: for there is a day fixed, when the payment 
ought to have been made; and if made recently, there would be 
no difficulty as to the proof. Hence the diversity, (Best on Pre- 
sumptions, sec. 137, 140-47, Law Li. 188, 191,) as there is a 
presumption of payment at the day. The condition of the deed 
was performed, and consequently there was no necessity for a re- 
conveyance. ‘The title revested by force of the condition. It is 
familiar learning, that if the debt secured is paid on the day of 
forfeiture, the estate is revested without a reconveyance. Ifa 
forfeiture takes place at law, the estate becomes absolute, and 
then a reconveyance is necessary, as it has become an equitable, 
as distinguished from a legal right to redeem and have back the 
estate; as is the case when part payment, after the day of forfeit- 
ure has been made—for the presumption refers to the day of the 
last payment. But even in such case, it seems clear, that the 
same ggounds which raise a presumption of the payment of the 
mo e debt, and consequently of the satisfaction of the mort- 
gage, must necessarily raise a presumption of a reconveyance of 
the estate created to secure the debt—which has been satisfied. 
This doctrine has been fully and ably discussed by the late Chief 
Justice Rurrin—Roberts v. Welch, 8 Ire. Eq., 287. 


The defendant next insisted that as Campbell took possession 
in 1837, under color of title, which possession had been continued 
for more than seven years, her title was thereby perfected. His 
Honor was of opinion that neither Walker nor Campbell had 
color of title, until the latter procured a deed from the former, in 
1846. ‘To this the defendant excepts. There is no error. We 
are at a loss to perceive upon what ground the idea of color of 
title in either Walker or Campbell can be put. Campbell pre- . 
tended to none in himself, when he entered; but ‘¢ professed to do 
so under a claim from Walker.’’ Walker had none, because he 
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failed to connect himself with the mortgage given to John Walk- 
er, sen., by Kelly, inasmuch as he did not show that the ex- 
ecutors had ever conferred the legal title on him, by executing 
the power of appointment. Besides, if they had done so, the 
mortgage was satisfied, and the legal estate revested in Kelly, by 
force of the Statute of presumptions, as the Court had decided on 
the first point. We cannot suppose that it was intended to put 
the idea of color of title on the ground, that if a man has a deed 
and makes a conveyance, and afterwards takes possession, he can 
set up the old deed as color of title. 


Per Curiam. Judgment affirmed. 








NEEDHAM ARMFIELD vs. DAVID MOORE & JAMES MOORE. 


Where a fact has been agreed on or decided in a Court of record, neither of the parties 
thereto shall thereafter be allowed to call it in question, as long as the judgment or de- 
cree stands unreversed. 

As, where A. and B. filed their petition in the County Court for a partition of slaves, al- 
leging that they were tenants in common, and after decree made, and report of commis- 
sioners confirmed, A. sold his share :—Held, ina suit between A.’s vendee and B., for 
the share of A. so sold, B. is estopped from denying A.’s title, though it should appear 
that A. was not, in truth, tenant in common, but that the share allotted to him belonged 
to B. en auter droit. 

And as B. is estopped from asserting title en auter droit, a fortiori, is it no defence for 
him that the disputed title is outstanding in a third person. 


This was an action of REPLEVIN, brought to recover two slaves, 
tried at Union Superior Court of Law, Spring term, 1851, before 
his Honor, Judge Barrie. The following is the case transmit- 
ted to this Court:— 

«¢ The plaintiff in support of his action, introduced one Lean- 
der Harkness, who proved the execution of a bill of sale to him 
for the slaves in question, from one Jane Moore, bearing date 
23d May, 1849; that in a few days thereafter the witness hired 
the said slaves, together with others from the plaintiff, and took 
them to Brewer’s gold mine, in South Carolina; that he kept 
possession of said slaves until September, 1849, when, on a cer- 
tain Sunday, whilst witness was absent at a camp meeting, they 
suddenly disappeared without his knowledge. A witness named 
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Belk was then called by the plaintiff, who testified that on the 


same day the said slaves disappeared, he saw them in the posses- 
sion of the defendant, in a secret place, in Union County, and 
that. the defendant, David Moore, informed him that they had 
been stolen from his child in North Carolina; and he had been 
down in South Carolina and had stolen them back. 


The defendants, to justify the taking of the slaves, introduced 
the minutes of Union County Court, showing that letters of ad- 
ministration on the estate of one Melton Moore had been granted 
to the defendant, James Moore, at January term, 1848; and 
proved that Melton Moore died in October, 1847. They then 
introduced one Vaughn, who testified that Melton Moore, in No- 
vember, 1846, intermarried with one Jane Carnes, (under whom 
the plaintiff claimed,) in South Carolina, who was one of the 
daughters of Esther Carnes, of said State, and that a few days 
after their marriage, they came into North Carolina to reside. 
That, in the year 1845, the said Jane and her two sisters were 
living together—Jane being then about twenty-one years of age, 
and the other two younger—the youngest about seventeen. That 
one Thomas K. Cureton, who was the administrator with the 
will annexed of one Joshua Gordon, hired out the said slaves, 
with the other slaves which were bequeathed by said Joshua 
Gordon to the children of Esther Carnes, to the lowest bidder; 
and that he paid said Jane Carnes for keeping them that year; 
and that, in 1846, he hired out said slaves to one Robert Carnes. 
The defendants then introduced one A. Moore, who stated that 
all the slaves, bequeathed by said Gordon to the children of Es- 
ther Carnes, were, in January, 1847, brought by his brother 
James, who also intermarried with Catherine, the sister of Jane 
Carnes, into Union County; and that said slaves were in their 
possession until the death of Melton Moore, in the Fall of that 
year. 

The plaintiff, for the purpose of showing that Melton & James 
Moore acquired no legal title, by virtue of their marital rights, to 
said property, put in evidence a copy of the will of Joshua Gor- 
don, and of the letter of administration, with said will annexed, 
to said Cureton by the ordinary of Lancaster District, South 
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Carolina, (which form a part of the case sent up); and he also 
read in evidence the deposition of said Cureton, to show that as 
administrator, &c., he had never assented to the said legacies. 
The plaintiff then introduced Elizabeth Harkness, (a sister of 
Jane Moore,) who testified that at the time Melton & James Moore 
obtained possession of said slaves in South Carolina, they took 
them clandestinely, and without the knowledge or consent of said 
Cureton. 


The plaintiff then also offered in evidence a copy of the record 
of the County Court of Union, showing that at January Term of 
said Court, 1848, a petition was filed by James Moore and wife 
Catharine, Elizabeth Carnes by her guardian the said James, and 
Jane Moore, alleging that ‘they were tenants in common of four 
slaves, which descended to them from Joshua Gordon, deceased, 
their grandfather,’’ and praying a partition thereof between them. - 
And it appeared by said record that a partition was regularly ordered 
by the said Court—a report thereof returned by the Commission- 
ers appointed to make it, and the same confirmed by the Court; 
and that in the said partition the woman slave in controversy who 
afterwards had issue, fell to the lot of the said Jane Moore, who 
sold to the plaintiff, as above set forth. 


For the plaintiff it was contended, 1. That the caption of the 
slaves in South Carolina by the defendants, was tortious and 
wrongful, and on that ground the plaintiff was entitled to a ver- 
dict. 2. That the defendants were estopped in consequence of 
the proceedings had in Union County Court from denying the 
title of Jane Moore. 3. That there was no evidence of the assent 
either express or implied, of the administrator cum testamento 
annexo of Gordon to the legacies bequeathed tothe children of 
Esther Carnes, and no title therefore vested in Melton Moore dur- 
ing his life. His Honor overruled the first and second grounds 
taken by the plaintiff; and instructed the jury that from the pos- 
session of the Moores in North Carolina, and the length of time 
that the administrator, with the will annexed, acquiesced in that 
possession, there was evidence from which they might infer his 
assent ; and if they should be satisfied of such implied assent, they 
should find for the defendants—otherwise for the plaintiff. There 
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were a verdict and judgment for the defendants, and the plaintiff 


appealed.”’ 


This case was argued at a former term at Morganton, by 


Wilson, for the plaintiff ; and by 
Osborne and Hutchinson, (and Moore, at this term) for the 
defendant. 


Pearson, J. At January Term, 1848, of the Court of Pleas 
and Quarter Sessions for the County of Union, a petition was 
filed in the name of James Moore, one of the defendants, and 
Catharine his wife, Elizabeth Carnes, an infant by her guardian 
James Moore, and Jane Moore, setting forth that the said James. 
Elizabeth and Jane held in their possession as tenants in common 
four slaves ‘‘ which had descended to the said Jane, Catharine and 
Elizabeth from their grandfather, one Joshua Gordon ;’’ that Jane 
had intermarried in the year 1847 with one Melton Moore who is 
since dead, and that Catharine had intermarried with James 
Moore. The prayer was, that commissioners he appointed to 
make partition; and such proceedings were thereupon had, that 
commissioners were appointed, who made partition by which one 
of the slaves was allotted to Jane Moore, one to James Moore. 
and the other two to Elizabeth, with a charge for equality of par- 
tition. At July Term, 1848, the report was filed and confirmed, 
and the parties respectively took possession of the negroes allotted 
tothem. Afterwards, in May, 1849, Jane Moore sold the negro 
woman, who had been allotted to her, to the plaintiff, Armfield. 
who kept possession of her until September, 1849, when the 
defendant, James Moore, aided by his father, the other defendant. 
David Moore, took the waman and her child out of Armfield’s 
possession, who thereupon brought this action of replevin. 

At January term, 1848, of the Court of Pleas and Quarter 
Sessions, for the County of Union, (the same term when the pe- 
tition for partition was filed,) James Moore was appointed the ad- 
ministrator of Melton Moore, his deceased brother. 'The ground 
of defence to the action of replevin is that Jane Moore was not in 
fact entitled to one-third of the slaves, as a tenant in common, at 
the time of the partition; for that, in truth, that third part belong: 
ed to James Moore, as administrator of her deceased husband. 
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We concur with his Honor, who tried the case below, as to the 
matter of assent by the executor of Gordon, upon which point he 
put the case; but the case evidently depends upon the question of 
estoppel, and in regard to that, we differ from his Honor. 

According to my Lord Coke, an estoppel is that which con- 
cludes and ‘‘shuts a man’s mouth from speaking the truth.” 
With this forbidding introduction, a principle is announced, which 
lies at the foundation of all fair dealing between man and man, 
and without which, it would be impossible to administer Jaw as a 
system. The harsh words, which the very learned commentator 
upon Littlleton uses, in giving a definition of this principle, are to 
be attributed to the fact that before his day ‘‘ the scholastic learn- 
ing and subtle disquisition of the Norman lawyers ”’ (in the lan- 
guage of Blackstone,) had tortured this principle, so as to make it 
the means of great injustice; and the object of my Lord Coke 
was to denounce the abuse, which he says had got to be “a very 
cunning and curious learning,’’ and was << odious;’’ and thereby 
restore the principle, and make it subserve its true purpose as a 
plain, practical, fair and necessary rule of law. The meaning 
of which is, that when a fact has been agreed on, or decided in 
a Court of record, neither of the parties shall be allowed to call it 
in question, and have it tried over again at any time thereafter, so 
long as the judgment or decree stands unreversed; and when par- 
ties, by deed or solemn act, in pais, agree on a state of facts, and 
act on it, neither shall ever afterwards be allowed to gainsay a. 
fact so agreed on, or be heard to dispute it: in other words, his 
mouth is shut, and he shall not say, that is not true which he had 
before in a solemn manner asserted to be truth. For instance, 
one is acquitted upon the trial of an indictment, and is afterwards 
indicted again for the same offence; he pleads auérefois acquit, to 
wit, the fact has been decided of record—not even the sovereign 
can be heard to gainsay it, although there be an allegation of 
proof, subsequently discovered. So, in a civil suit, if a fact be 
agreed on by the parties, or be found by a verdict, and the Court 
acts thereon and pronounces a judgment or decree, neither party 
can be afterwards heard to gainsay that fact, so long as the judg- 
ment or decree stands unreversed. An allegation of the discovery 
of important evidence, after the admission or trial, or a suggestion 
11 











162 IN THE SUPREME COURT. 





Armfield v. Moore. 





that the party made the admission of record under a mistake as 
to his rights, cannot be listened to, without upsetting the whole 
administration of the law as a system, and reducing it to a mere 
arbitrary and despotic proceeding, by which the Court in each 
case, according to its view of the circumstances, may see fit to 
decide, in the one way or the other. 


So, if parties, by deed or matter in pais, agree on a state of 
facts, and act thereon, neither shall afterwards be heard to say that 
any of the facts were not true; as, if one sells a tract of land to 
which he has no title, and afterwards acquires title. Coke 352, a. 
Accordingly, Coke divides estoppels into such as arise by ‘¢re- 
cord,’’ by ‘‘ writing,’’ (by deed) and by ‘‘ matter in pais.” 
Among the latter, he names partition, when made by consent, 
and no record is made thereof. But in our case, the facts were 
agreed on and presented to the Court in writing, and the same is 
made a matter of record; and the Court acts thereon, by appoint- 
ing commissioners, whose report is afterwards confirmed, and the 
parties take possession in severalty, in pursuance thereof. One of 
the parties, Jane Moore, afterwards sells her slave to the plaintiff, 
who takes the slave into possession, and thereupon the defendant 
takes her away from him; and puts his defence on the suggestion, 
that when the partition was made, he admitted on the record that 
Jane Moore was a tenant in common, entitled to one third part of 
the negroes; but the admission was contrary to the truth, for that, 
in fact, he himself was entitled to that third part, as the adminis- 
trator of his brother, the husband of the said Jane. 

If partition, by matter in pais, estops, of course partition, by 
matter of record, estops. Here we have facts agreed on by the 
parties; entered on the record; partition and decree in pursuance 
thereof; possession in severalty, and acts of ownership by the 
respective parties; and in regard to the slave in controversy, a 
sale to a third person: And the question is, can the defendant, af- 
ter his admission of record, and the decree of the Court thereon, 
and the acts of the parties in pursuance thereof, be heard to say 
that, in fact, Jane Moore was not a tenant in common? In other 
words, can he be heard to gainsay what he has said on record ? 


A Court, professing to administer law as a system, ought not to 
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allow one of the parties to the record to deny a fact, upon which 
the decree (remaining unreversed) was made, and thereby justify 
the high-handed measures resorted to by the defendants in this 
case, by way of a short cut, as the means of correcting an alleged 
mistake in the record. Possibly, if the defendant really acted 
under a mistake, a Court of Equity, where the rights of the pur- 
chaser can be fully protected, and the sums which may have 
been paid for equality of partition, properly adjusted and refund- 
ed, may have power to correct it. But certainly a Court of law, 
which acts by a direct and absolute judgment for the one side or 
the other, cannot allow a party to deny an admission which he 
has made in a Court of record. 

Coke Lit. 170, and this case is put: husband and wife, tenants 
in special tail, have issue a daughter; the wife dies; the husband 
by a second wife has issue another daugliter, and dies; the two 
daughters enter and make partition. The eldest is concluded from 
saying that the youngest is not heir, in respect of the privity in 
their persons; but the issue of the eldest, after her death, may 
avoid the partition by force of the Stat. de donis. So, if tenant 
in fee simple has issue two daughters, bastard eigne and mulier 
puisne, who enter and make partition, the estoppel binds forever. 
Hargrave, in a note upon this passage, says ‘‘ that in a Coke on 
Littleton which he had with M. 8S. notes and references, the an- 
notator observes, ‘if two make partition in a Court of record, 
when one of them had no right, he thereby shall gain a moiety 
by estoppel or conclusion. Bro. Nov. Cas. pt. 306. But other- 
wise, [ conceive, of partition in pais, though the book speaketh 
generally.’ ”’ 

In our casé, the partition was in a‘Court of record, and the 
authorities are in point, without calling in aid any special circum- 
stance. But there is a special circumstance in our case, making 
it almost precisely analogous to the two special cases put by Coke. 
Jane Moore had owned a third part of the slaves—she still claim- 
ed it—had a colorable title therefor—and_ her right was conceded 
by the partition of record, to which the administrator of her hus- 
band was a party, although not noticed as such. Coke Lit. 252, 
an estoppel must be certain; that is, the fact agreed on, or found 
by the jury, must be some particular fact, and nota generality, 








IN THE SUPREME COURT. 





Armfield v. Moore. 





or matter of inference. Here the fact agreed on is certain, to wit, 
that Jane Moore was entitled, as a tenant in common, to one-third 
part of the four slaves. This is a full answer to Knight v. Cole, 
1 Shower’s 151, so far as regards the 1st resolution, which alone 
was supposed to favor the view taken of this case in favor of the 
defendants. (The 2nd resolution will be referred to again.) The 
case was this: A. recovered against B. a judgment for £600, and 
made J. S. and J. D. his executors and died. B. made C. his 
executor, and gave p legacy of £5 toJ. D., and died. J. D., by 
deed, acknowledged the receipt of the £5 of C., and thereby re- 
leased the said legacy and all actions, suits and demands which 
he had against C: It was adjudged that nothing was released 
but the £5, upon the ground that the particular reference to the 
receipt of the £5 excluded the idea of an intention to release the 
£600; and so the case was made to tum ona question of con- 
struction. Here, there is no room for construction, because the 
particular fact is stated and set forth asa thing agreed on, upon 
which the Court and the parties act. 

Again: at the same page, 252, a, Coke says estoppels must be 
mutual, that is, if one side is bound the other must be. It only 
includes parties and privies, and does not extend to a stranger; 
whereupon the defendant, James Moore, says, that in the charac- 
ter of the administrator of his deceased brother, he was a stranger 
in regard to the petition for partition, and the other proceedings of 
record in the County Court of Union; and therefore in the char- 
acter of administrator, he ought not to be concluded thereby. 
This is the only view of the case which has presented any difficul- 
ty; but after much consideration, we are of opinion, both upon 
the reason of the thing and upon authority, that the principle that 
one shall not be allowed to gainsay what he has admitted of re- 
cord, and what the Court and the parties have acted on, applies; 
and the defendant is estopped from setting upa title which he 
had at the time of the filing of the petition, at the time of the di- 
vision, and at the time the report was filed and confirmed—although 
such title was held en auter droit. 

When he filed the petition making the admission, and wher 
the report was filed and confirmed, upon the supposition that Jane 
Moore had, as a tenant in common, one-third part of the negroes, 
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he was entitled to one-third part derived from his wife, Elizabeth 
Carnes, was also entitled to one-third part, and we will suppose 
that he was entitled also to the other third part derived from his 
intestate: if any one had injured the property, he could in his 
own name have recovered damages as owner of two-thirds, with- 
out saying any thing about having derived title to this third from 
his wife, and that third from his intestate. Ifhe had sold the ne- 
groes, both of his third parts would have passed, although the bill 
of sale was signed without any allusion to the mode in which he 
had derived title. Now, in effect, partition amounts to a mutual 
transfer of title to different parts; that is, one passes his right to 
that, to be held in severalty, in consideration of a transfer by the 
other to this, to be held in severalty. So each transfers to the other 
a part of the whole, and the corpus is divided. Consequently, 
according to the record, James Moore has, in solemn form trans- 
ferred to Jane Moore the negro woman in controversy, and now 
seeks to take her back upon an alleged mistake. 


Mr. Hargrave, in his note referred to, takes it as settled, that 
‘< if partition is made in a Court of record, when one of the par- 
ties has no right, he shall thereby gain a moiety by estoppel or 
conclusion.’’ ‘There is no distinction to take this case out of the 
rule thus announced by the very highest authority among the 
writers uvon the common law. 


Again: In Tharp v. Tharp, 1 Ray. 235, it is held, if a release 
relates to a particular subject only, general words in it shall be 
confined to that subject; but it is added, if the release uses general 
words only, it shall be taken in a general sense, and most strong- 
ly against the releasor: as, when a release is made to A. of all 
actions, it releases all several actions, as well as all joint actions. 
‘<< So, if an executor releases all actions, it will extend to all ac- 
tions which he hath in both rights; for, again, in the 2nd resolu- 
tion, in Knight v. Cole, Shower’s 153, it is said, if an executor 
makes a deed for all of his goods, such as. he holds as executor 
will not pass, for he has them en auter droit. But if he makes a 
deed for a thing in particular, it passes, and he shall not be after- 
wards heard to say that he acquired it en auter droit. For this is 
cited Leon. 65, and several cases in the Year Books. 
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So, we conclude that the authorities, as well as the reason of the 
thing, are against the defendants. 

But it was said by the defendant’s very learned counsel, Mr. 
Moore, that by looking at the will of Gordon, it appears the legal ti- 
é/e is still in his executor, one Cureton, notwithstanding his assent ; 
for that he was to hold the title as trustee for the infant grandchil- 
dren, and the title was thus in Cureton as trustee, at the time of the 
partition. If the defendant is estopped from setting up title in 
himself, as administrator of his brother, a fortiori, he is estopped 
from relying upon a title which may be outstanding in the executor 
of the grandfather of the wife of his brother. 


Per Curiam. Judgment reversed, and venire de novo 
awarded. 


JOSEPH FANSHAW, BY GUARDIAN, &c., rs. JOHN FANSHAW, ADM’R. 
OF DAVIS FANSHAM, et al. 


In a suit by one of the next of kin against the administrator and his sureties on his ad- 
ministration bond, for a distributive share of the sales of slaves sold by the adminstrator, 
not in his capacity as such, but as a commissioner appointed by Court, under a petition 
for partition, to which the plaintiff was a party :—Held, that the plaintiff is thereby 
estopped from saying that the administrator, after the sale, held the proceeds as ad- 
ministrator. 

Nor can the defendants be held lieble, by reason of the administrator’s return of his 
account of sales, wherein he states the same were made by him as administrator—in- 
asmuch as his acts will be referred to his rightful authority, (as commissioner. ) 

Nor will the fact that the plaintiff was a lunatic at the time the petition for partition was 
filed, protect him from the estoppel. 

Held, also, that though the administrator had a right to keep the slaves, and sell or hire 
them if necessary, to pay the debts, yet he was not bound to keep them, there being 
no debts ; and his joining in the petition for partition, with the others, next of kin, was 
in effect a delivery of the property over to them, and a discharge of his liability 
therefor. 


This was an action of peBT upon the bond given by the de- 
fendant, John F'anshaw, and his sureties, upon taking out letters 
of administration on the estate of Davis Fanshaw, deceased. 
The breach assigned was the nonpayment to the guardian of the 
plaintiff, of the amount due him from the administrator, as one of 
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the next of kin of the said Davis Fanshaw, arising from the sale 
of certain slaves. Plea—conditions performed and not broken. 
Upon the trial the facts were, that Davis Fanshaw died in the 
County of Currituck, some time before the November term, 1849, 
of the County Court of that county ; and at that term the defend- 
ant, John Fanshaw, administered upon his estate, and gave the bond 
on which the suit was brought; that the said Davis left six persons as 
his next of kin, among whom were the plaintiff, Joseph, and the 
defendant, John Fanshaw. At the same term of the Court, a pe- 
tition was filed by the next of kin, including the said Joseph and 
John, setting forth that, by the death of the said Davis, certain 
slaves had come to them as tenants in common ; that an equal 
partition could not be made without a sale; and praying that a 
commissioner might be appointed to sell said slaves, and make re- 
port to the ensuing term. The prayer was granted, and by an 
order of the Court the defendant, John Fanshaw, was appointed 
the commissioner to sell the said slaves at the late dwelling house 
of the said Davis, upon a credit of six months, and make report. 
At the ensuing February and May terms no report was made, but 
at August term the entry on the docket was, ‘‘ Report made and 
confirmed.’’ At the same November term, 1849, a peiition was 
preferred by Israel Fanshaw, representing to the Court, that the 
plaintiff, Joseph Fanshaw, was an idiot, and incapable of manag- 
ing his estate; and praying that such proceedings might be had, 
that the said Joseph should be declared an idiot, and that a 
guardian should be appointed for him. The prayer was granted, 
and a writ issued to the sheriff to summon a jury, which was 
done; and the jury, on the 21st December, 1849, found that 
‘< the said Joseph is not an idiot from bith, and is still not of sound 
mind, and wholly incapable of managing his estate,’’ &c. The 
verdict was returhed to the ensuing February Term, and con- 
firmed; whereupon a guardian was appointed for the said Joseph. 
On the 21st day of December, 1849, the defendant, John Fan- 
shaw, as administrator of the said Davis, sold all of his perishable 
property, and then sold the said slaves and returned the account 
of sales to the Court, in which he kept the sale of the slaves dis- 
tinct from the other, but with the following caption:—“ An ac- 
count of sales of negroes belonging to the estate of Davis Fan- 
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shaw, deceased, with interest from date—sold this 21st day of 
December, 1849, by John Fanshaw, Administrator ;’’ and his 
name was signed at the foot of the account as administrator. 

The defendants contended that Joseph Fanshaw being a party 
to the petition for the sale of the slaves in order to make partition 
of them, was estopped to say that they were, at any time after 
that, held by the defendant John as administrator; or that he and 
his sureties were liable for them on his bond. It was further ob- 
jected that the finding of the jury of inquisition was contradictory 
and of no effect. 

His Honor was of opinion against the defendants upon the points 
made, and under his charge the jury found a verdict for the plain- 
tiff, upon which judgment having been rendered, the defendants 
appealed. 


Heath and Jordan, for the defendants. 
W. N. H. Smith, contra. 


Batt e, J., after stating the case as above, proceeded as fol- 
lows: The only ground of defence taken by the counsel for the 
defendants in the Court below and in this Court is, that the relat- 
or was estopped by the petition for partition to which he was a 
party, from saying that the defendant John Fanshaw ever held 
the slaves afterwards as administrator. That position is fully sus- 
tained by the case of Armfield v. Moore, decided at this term. 
The allegation that the relator was a lunatic, and therefore not 
estopped, can make no difference; because the judgment, until 
reversed, concludes that fact as well as every other. There is 
another ground also upon which we think the defendants are clear- 
ly not liable. The administrator clearly had a right to take the 
slaves in order to raise the money, either by the hire or sale of 
them, if necessary to pay debts. But if there were no debts, or 
if debts existed and the money and the proceeds of the sales of the 
perishable property were sufficient to pay them, the administrator 
was not bound to take the slaves and keep them for two years, 
but might deliver them over immediately to the next of kin. So 
in effect we think he did, when he joined as one of the next of 
kin in the petition for the sale of the slaves, in order that partition 
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might be made of them. He was appointed by the Court a com- 
missioner to sell them, and to sell them at a particular place, and 
upon a certain credit, and to make a report thereof to the Court. 
He did sell at the place and upon the terms specified in the order, 
and the record shows that at August Term, 1850, he made a re- 
port which was confirmed by the Court. So far he appears to 
have acted under the authority of the Court as a commissioner to 
make a sale of the slaves; and as such he and his sureties were 
certainly not liable upon his administration bond for his default. 
But with his account of sales of the perishable property of his 
intestate, he returned an account of the sales of the slaves as 
having been made by him as administrator. Are he and his sure- 
ties concluded by that return? We think not. Yarbrough v. 
Harris, 3 Dev. Rep. 40. As administrator he had no rightful 
authority to sell the slaves until he had obtained an order of the 
County Court for that purpose—1 Rev. Stat. ch. 46 sec. 11 ; and 
it is not pretended that he ever did obtain such an order. The 
act of the defendant, John Fanshaw, in making sale of the slaves 
must then be referred to his rightful authority; and his sureties 
cannot be made liable on his administration bond, merely because 
he made a mistake in returning his account of the sales of the 
slaves, as having been made by him as administrator. 

The judgment must be reversed and a venire de novo awarded. 


Per CuriaM. Judgment reversed. 


DOE ex dem. STEPHEN MYERS vs. HAMET CRAIG. 


The taker of the first fee, under a conditional limitation or executory devise, by which a 
fee is limited after a fee, cannot, by bargain and sale with warranty, bar the taker of 
the second fee, without assets descended—the taker ‘of the second fee being his heir at 
law. : 

Where the devise was to foursons, A., B., C. and D., “and if one or more of them die 
leaving no lawful heir, the property shall belong to those of the four whose names are 
above written ;” and A. conveyed in fee with general warranty, and died without is- 
sue :—Held that his warranty did not bind his brothers (his heirs at law,) without as- 
sets descended. 

(The case of Spruill v. Leary, 13 Ire, ee that of Flynn v. Williams, 1 

Ire. 509, distinguished from this. ) 
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EsecTMENrT, tried before his Honor Judge Ex.is, at Spring 
Term, 1852, of Anson Superior Court of Law. The following 
is the case transmitted to this Court :— 

“It was proved that Marmaduke Myers died in the year 1831, 
leaving a last will and testament, bequeathing both real and per- 
sonal estate to his six sons therein named, including among the 
real estate the premises in question. The property thus bequeath- 
ed was ordered to be equally divided among his six sons, when 
the youngest should arrive at lawful age. After which followed 
this limitation :—‘‘ And should it please God that any one or 
more of my six beloved sons, Joshua Ransom, Calvin, Burwell, 
Thomas, Stephen Carney and Albert Myers should die, leaving 
no lawful heir, the property and its increase shall be and belong 
unto those of the six whose names are written above, that God may 
let live.”’, Burwell and Thomas died in the lifetime of their fa- 
ther. All the lands were divided between the other four sons 
when the youngest arrived at the age of twenty-one years. The 
premises in question fell to the lot of Calvin Myers, who convey- 
ed them in the year 1838 to the defendant, by deed of bargain 
and sale with general warranty, in these words :—And the said 
Calvin Myers for himself and his heirs, the aforesaid land and 
every part thereof, against all and singular his heirs, and against 
the claim or claims of all persons whatsoever, to the said Ran- 
som and his heirs and assigns, shall and will warrant and forever 
defend. Calvin Myers died in tlie year 1850, without issue, 
leaving the plaintiff Stephen and another, his brothers, who are 
the same referred to in the will of Marmaduke Myers, as his heirs 
at law. 

The plaintiff claims by virtue of the limitation contained in the 
will of Marmaduke. The defendant objected to the recovery on 
the ground that the plaintiff, being one of the heirs at law of 
Calvin Myers, was barred by the warranty of said Calvin in the 
deed of bargain and sale to him. 

The plaintiff argued against the effect of the warranty: 1, 
because the common law doctsine of warranty, together with the 
remedies thereon are obsolete and not in force here; 2, because 
this being a conveyance by bargain and sale, under the Statute of 
Uses, no greater estate passed than the bargainor had at the time, 
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and the effect of the warranty only extended to the death of the 
bargainor without issue, when the limitation to the plaintiff and 
others took effect. 

His Honor was of opinion, and so informed the jury, that the 
covenant contained in the deed was not simply a personal one, 
but properly a warranty; that of the three modes of taking ad- 
vantage of a warranty, two, the writ of wartantia chartae and 
voucher, are not in force here, because of the introduction of more 
convenient remedies; but that by way of rebutter, whereby the 
heir was repelled or barred from claiming against the warranty of 
his ancestor, was still in force, as nothing more convenient had 
been invented to supplant it. 

That the character of the conveyance did not alter the effect of 
the warranty; for though the bargain and sale did mot operate by 
a transmutation of the possession, and consequently nothing more 
passed than the bargainor righfully had, yet neither did a release 
or confirmation at common law, and the warranty in these was 
ever held to be of the same nature and force as in a feoffment or 
fine and recovery: that though the estoppel be limited to the ex- 
tent of the estate passed, yet the rebutter is not. 

That the warranty contained.in the deed from Calvin Myers to 
the defendant is collateral as to the plaintiff, because it descended 
directly upon him as heir at law of Calvin, through whom he 
could not have derived title to the land; that all collateral war. 
ranties are abolished by statute, except those of a tenant having 
an estate of inheritance in possession; that in this case Calvin 
Myers had such an estate, and the warranty by him to the de- 
fendant barred the plaintiff who is one of his heirs. 

The jury returned a verdict for the defendant. Rule for a new 
trial, because of erroneous instructions to the jury—rule discharg- 
ed, and judgment; from which the plaintiff appealed.”’ 


Strange, for the lessor of the plaintiff. 
No counsel for the defendant in this Court. 


Pearson, J. Marmaduke Myers died in 1831, leaving a will, 
by which he devised his real estate to his six sons, ‘‘ to be divided 
equally among them, when the youngest should arrive at full 
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age;’’ after which, is this clause:—‘‘ Should it please God that 
any one or more of my six beloved sons, viz. Joshua, Calvin, 
Burwell, Thomas, Stephen and Albert, should die leaving no 
lawful heir, the land shall belong to those of the six whose names 
are written above, that God may let live.”’ Burwell and Thomas 
died in the lifetime of the devisor. The land was divided be- 
tween the other four when the youngest arrived at age. The 
tract in question fell to the lot of Calvin. He conveyed it in 
1838, by deed of bargain and sale with general warranty to the 
defendant, and died in 1850, without leaving a child, and Ste- 
phen Myers, the lessor of the plaintiff, is one of his heirs at law. 
The plaintiff insists that his lessor is entitled under the will of 
Marmaduke Myers. The defendant insists that as he, Stephen, 
is one of the heirs at law of Calvin Myers, (his bargainor,) he is 
barred by the warranty of his brother. His Honor was of opin- 
ion that the warranty was a bar. To this the plaintiff excepts. 
There is error. 

This case presents the very question that was presented in 
Spruill v. Leary, 13 lre. 225, (but was tried before that case was 
printed) ; and the question is, can the taker of the first fee, under 
a conditional limitation or executory devise, by which a fee is 
limited after a fee, by means of a bargain and sale in fee with 
warranty, bar the taker of the second fee, without assets descend- 
ed-—the taker of the second fee being his heir at law? 

Spruill vy. Leary, decides that the warranty is a bar. The de- 
cision is put on Flynn v. Williams, 1 Ire. 509, and was filed 
hastily, upon the idea on the part of a majority of the Court, 
that Flynn and Williams was on all fours, and directly in point. 

In that case, the taker of the second fee died, leaving the taker 
of the first fee his heir; so, the condition was extinct, or, in other 
words, both fees fell upon the same person—the first by the will, 
and the second by descent; and of course he then had an abso- 
lute estate, and neither he nor his heir could deny the title of one 
claiming under his deed. 


In Spruill v. Leary, the taker of the first fee died, and the 
condition not having been performed, the estate passed to the ta- 
ker of the second fee by force of the condition, unless the war- 
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ranty made by the taker of the first fee be stronger than the con- 
dition made by the original donor. 

It is clear Spruill v. Leary is not sustained by Flynn v. Wil- 
liams; and after much research, no authority has been found to 
support the “artificial and hard rule, the practical operation of 
which, at this day, (would be) to enable one man to sell another 
man’s land, without compensation.’’ 

I am directed by the Chief Justice and my brother Battle to 
state, that they concur in the reasoning and conclusion set out in 
the dissenting opinion filed by me in Spruill v. Leary, (not re- 
ported until the next term, by mistake). See 13 Ire. Law, 408; 
and we deem it unnecessary to elaborate the subject any further. 


Per Curiam. Judgment reversed, and venire de novo 
awarded. 


WILLIAM CARROWAY rs. MOSES COX. 


Where A., in a settlement with B., was allowed a credit of a certain sum, as being the 


amount due from B. to C.:—Held, that the law implies such privity of contract be- 
tween A. and C. as entitles the latter to maintain assumpsit against the former for 
money had and received. 

In such case, the plaintiff’s cause of action is not complete until he gives notice to the 
defendant that he accepts him as his debtor; but until such notice, the Statute of Limi- 
tations does not commence running against his demand. 

(The cases of Waring v. Richardson, 11 Ire. 77, and Buchanan v. Parker, 5 Ire. 597, and 
Lamb v. Trogden, 2 Dev. & Bat. Eq. 190, cited and approved.) 


T's was an action of assumpsit, in which the plaintiff de- 
clared upon a special contract, and for money had and received. 
The writ was issued in September, 1846.’ The defendan#pleaded 
the general issue, Stat. Limitations, and Stat. of Frauds. Upon 
the trial before his Honor, Judge Barrie, at Wayne, on the last 
Fall Circuit, it appeared in evidence that the defendant had an 
execution against two men bythe name of Westbrook, upon whose 
land it was levied. At the sale it was agrreed between the plain- 
tiff, who had a judgment against the same men, and the defend- 
dant, that the latter should purchase the land, and pay the plaintiffs 
claim. ‘The land was sold, and aman by the name of Monk 
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purchased it, and subsequently sold it to the defendant. Before 
the sale the Westbrooks had placed in the hands of the defendant 
$200, with which to make the purchase, with the understanding 
that they should have the right to redeem. The defendant and 
the Westbrooks subsequently had a settlement, upon which occa- 
sion, the amount due to the plaintiff was credited to the defend- 
ant, and he agreed to pay it to the plaintiff. The sale of the land 
took place in the Spring of 1843. ‘The money was demanded by 
the plaintiff in August, 1846, when the defendant refused to pay, 
upon the ground that he did not purchase the land at the sheriff’s 
sale. 

Several points were made by the counsel on each side in the 
Court below, and the jury, under the charge of his Honor, the 
presiding Judge, returned a verdict for the plaintiff, it being agreed 
that his Honor should set aside the verdict and enter judgment of 
nonsuit, if he should be of opinion against the plammtiff. And 
his Honor being of opinion that the Statute of Limitations was a 
bar to the action, upon either count, and that there was nothing 
to repel it, entered judgment of nonsuit accordingly, and the de- 
fendant appealed. 


J. H, Bryan, for the defendant. 
McRae, for the plaintiff, submitted a written argument. 


Nasu, C. J. We think there is error in the judgment below. 
The declaration contains two counts, the first upon a special con- 
tract, the second for money had and received. It is upon the 
second count that the plaintiff’s right to recover is principally con- 
tested before us. The case as to that count is simply this: (Here 
his Hoffor stated the material facts of the case as above, and pro- 
ceeded :—) 

Among other pleas, the defendant pleaded the Statute of Limi- 
tations, and, upon this plea, the case has been argued before us, 
as it affects the second count—the first being out of the way. Two 
questions are raised: Can the plaintiff maintain his second count 
for money had and received? and if so, is his claim barred by the 
Statute of Limitations? Upon the first point, it is a general prin- 
ciple, that whenever one man receives money which belongs to 
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another, and which, in natural justice and honesty, he ought to 
pay over, it may be recovered of him in‘ an action for money had 
and received to the plaintiff’s use. ‘To recover in such an action, 
the plaintiff must show, that in equity and conscience he is entit- 
led to receive it. Stratton v. Rastall, 2'T. R. 366. Here the 
defendant, in making a settlement with the Westbrooks, who were 
indebted to the plaintiff, agrees to receive what they so owed the 
plaintiff, as a credit on his account, and settled upon that footing 
with them. This is precisely the same, in legal contemplation, 
as if the Westbrooks had put into his hands so much money to pay 
over to the plaintiff. In equity and good conscience, he was 
bound to pay it to him for whom it was received. But it is said 
that there was no privity of contract between the plaintiff and 
defendant, without which the action cannot be sustained ; that 
when demanded of him, the defendant refused to pay the plain- 
tiff. Privity of contract is essential to maintain this action, and 
we hold there is in this case, such privity; for the law implies it 
between the person whose money is received, and the person who 
receives it—and here the implication is strengthened by the previous 
understanding between the parties. Camp v. Thompkins, 9 Con. 
R. 553. But again: the Westbrooks were debtors to the present 
plaintiff, and, in substance, placed in the hands of the defendant 
the money to discharge their debt ; and though, before at appro- 
priation of it by the defendant, or notice by the plrintiff that he 
looked to him for the money, they might have revoked their di- 
rection, and taken the money out of his hands, yet the plaintiff, 
before the Westbrooks had so recalled the money, might maintain 
an action against the defendant. Brown on Actions 374. Poole 
v. Goodwin, 4 Ad. & E. 94. 

But the main bearing of the defence is upon the s@re of 
Limitations. It is necessary, therefore, to ascertain when the 
plaintiff’s cause of action arose. In order to set the Statute in 
motion, the plaintiff must not only have a cause of action, but 
that cause must be complete. Until the demand made by the 
plaintiff, his cause of action was not complete; for, until then, the 
Westbrooks had a right to,countermand their order. Br. on Ac- 
tions, 372. It cannot be that two persons can have two antago- 
nistic claims to the same piece of property. The legal title 
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cannot, in such case, be in both at the same time. One man 
cannot make another his debtor, without his consent, as by offici- 
ously paying his debt for him; neither can a debtor discharge his 
debt to another, by placing the necessary funds in the hands of a 
third person, with directions to pay it over to the creditor. Before 
such effect can follow such an act, the assent of the creditor is re- 
quisite. As soon as he does so assent, the debtor is discharged, 
and the third person, or agent, becomes the debtor. When, 
therefore, A. receives money from B., to pay over to C., until C. 
does an act by which he recognizes the payment to A. as a dis- 
charge of the debt due by B., the latter may withdraw his authori- 
ty to A. to pay the money to C.; but as soon as C. has accepted 
A. as his debtor for the amount, B.’s right to countermand his 
authority is gone, and the cause of action on the part of C. 
against A. is complete. Lamb v. Trogden, 2 Dev. & Bat. Eq., 
190. And, further, in the language of Mr. Brown, page 379, if 
the party ordering the payment be a debtor, and the third party 
his creditor, the action lies, as there is no objection to it on the 
ground that the plaintiff is not a party to the consideration; be- 
cause the debtor may be regarded as the agent of the plaintiff, 
when he paid the money to the defendant, and therefore the con- 
sideration does in fact move from the plaintiff—the debt being the 
consid@fation. Lilly v. Hayes, 5 Ad. & E., 548.— Walker v. 
Rostron, 9 Mees. & Wel., 411. 

The plaintiff could not therefore maintain this action, until no- 
tice of some kind to the defendant, that he accepted him as his 
debtor, and looked to him for the money. Waring v. Richard- 
son, 11 Ire. 77. Until then the defendant was at liberty to re- 
turn the money to the Westbrooks, upon their requést. The 
plaif#¥’s right of action was not complete, until such notice was 
given. The defendant was in no default until then; and then 
the Statute of Limitations is put in motion. In this case it did 
not begin to run, until the demand by the plaintiff, which being 
made but a short time before the writ issued, it is no bar to the 
action. 

Upon the first count the plaintiff could not recover. It is barred 
by the Statute. But upon the second, the Statute is not a bar. 
See the case of Buchanan v. Parker, 5 Ire. 607. 
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The judgment below is reversed, and judgment for the plain- 
tiff according to the verdict, entered by agreement. 


Per Curiam. Judgment accordingly. 





ELIZA F. JONES vs. AMOS JONES et al. 


A widow, who dissents from her husband’s will, takes dower as in case of his intestacy ; 
and is, therefore, entitled to have the cucing sm, improvements &c., allotted to 
her in the assignment. 

And in such case, as in case of intestacy, the jury have a right to assign dower altogether 
in one tract of land. 

The jury, in assigning dower, have no right to give the widow the privilege of cutting 
fire-wood and feeding stock upon land not set off for dower.* 


This was a petition for power, filed by the plaintiff in the 
County Court of Jones County, against the devisees of her hus- 
band, Jonas Jones, deceased, from whose will she dissented; and 
upon appeal to the Superior Court, the case was argued before 
his Honor, Judge CaLpWELL, at the Spring term, 1851, upon 
exceptions taken by the defendant to the report of the jury assign- 
ing dower to the petitioner. The exceptions were overruled by 
his Honor, the presiding Judge, and from his judgme nfirm- 
ing the report of the jury, the defendants appealed. The material 
facts of the case are sufficiently set forth in the opinion delivered 
by this Court. 

The case was argued at a former term by 


J. W. Bryan and the late W. H. Haywood, jun., for defend- 
ants, and by 
J. H. Bryan, for the petitioner. ' . 


Pearson, J. Jonas Jones died, leaving him surviving his wife 
and three children, having made and published his last will, by 
which he devised to his wife a tract of land called the “‘ Fountain 
Williams Place ’’ for life, and then to his daughter Frances in 





* This case was decided at last June term; and Chief Justice Ruffin, who dissented, 
retained the papers for the purpose of drawing his opinion, but having afterwards resigu- 
ed his seat, no opinion was filed by him.—Rerorter. ° 
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fee; to his son Amos all the land called and known as the ‘‘ Home 
plantation,’’ including the dwelling house, &c.; and to his other 
daughter, Susan, the ‘‘ Cross roads plantation,’’ and all the im- 
provements and appurtenances thereunto belonging. These were 
several and distinct tracts of land, not adjoining. On the Foun- 
tain Williams place, there was a house, but it was much out of 
repair, and had not been inhabited for several years. On the 
home plantation, there was a convenient dwelling house, &c., in 
good repair, and the devisor had lived there for many years before 
his death. 


The widow dissented from the will, and a jury was summoned 
to allot her dower. The jury laid off to her as dower more than 
one third of the home plantation, including the ‘ dwelling house, 
out houses and improvements thereunto belonging,’’ and gave her 
no part of the other tracts of land; but, without assigning it by 
metes and bounds, gave her the privilege of getting wood and 
feeding stock on the other woodland. A previous jury had made 
a report and assignment of dower, which was set aside; and a 
motion was made to set aside the assignment in question upon 
several grounds. The County Court overruled the objections, 
and i Superior Court many of the objections were taken. 
Wee er it only necessary to discuss three of them, as the 
others were abandoned in this Court; and in regard to them we 
concur with his Honor, that being merely formal, they came too 
late, being made for the first time in the Superior Court. 


There are three objections going to the merits: 1, Had the jury 
a right to disregard the provisions of the will, and assign dower on 
the ‘¢ home plantation,’’ including the dwelling house, &c.? Or 
was the jury obliged to lay off the dower on the land devised to 
the widow, and make up the deficiency, if any, out of the other 
lands? 

This raises the same question, which we have decided at this 
Term, in Hunter v. Husted, in reference to the right of the widow 
to a slave, of the personal estate of John McLeod; and we refer 
to the opinion delivered in that case, in illustration of our views 
upon this. The widow claims dower, not as a bouuty from her 
husband, but asa right secured to her by law. She has her 
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election, and may take the provision intended to be made for her 
by the will; or may dissent and claim as her dower, one third of 
the lands of which her husband died seised, including the dwel- 
ling house, improvements, &c. ‘This right is expressly protected 
by declaring that all conveyances, made with an intent to defraud 
the widow of the dower to which she is entitled, shall be void. 
The 5th sec. of the 71st ch. Rev. Statutes, declares it to be the 
duty of the jury ‘to allot to the petitioner her dower, according 
to the provisions of this Act, deranging in as small a degree as 
practicable the devises of her husband’s will.’’ 


The question is, does this clause control and abrogate the ex- 
press enactment that the jury, in assigning the dower, shall include 
the dwelling house and improvements? Does it have the effect 
of compelling the widow to give up her right to dower, and take, 
against her will, and notwithstanding her dissent, any land the 
husband may have intended for her, with a right to have the defi- 
ciency in value made up? Can the husband, in the face of an 
express provision giving her the right to have the dower so laid off 
as to include the house in which they have lived, by an implica- 
tion from this clause, deprive her of this right, and force her to 
take an old house which had been considered unfit ‘(@jifive in for 
several years? Is she, at the discretion of a husban whose 
last will the law gives her a right to dissent, to give up the house 
in which she is living, or to go and repair an old house or make 
a new one, for the benefit of the person who may be entitled to it 
after her death? 


The Statute, taken as a whole, and making each section stand 
together, cannot, by a proper and natural construction, be made 
to mean any such thing. As to the effect of < deranging in as 
small a degree as practicable the devises of the will, and the effect 
of the Act of 1791, which is omitted in the Statute of 1836, that 
is discussed and disposed of in the opinion delivered at this Term 
in Hunter vy. Husted, to which reference is made. This settles 
the main and important question in the cause. 


2. Had the jury a right to assign dower altogether in one tract, 
or was it their duty to assign as dower one third of each of the tracts? 
This involves the construction of the 3rd sec. of ch. 71, Rev. 
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Statutes, which provides, that in assigning dower, ‘< the jury shall 
not be restricted to sssign a third of every separate and distinct 
tract, but may assign all of the dower in one tract, having a due 
regard to the interest of the heirs, as well asthe rights of the widow. 
It is insisted that by the omission of the word <‘devises,”’ the case of 
a widow who dissents is not provided for, and stress is put upon 
the word “ heirs.”” An obvious reply and explanation of this 
matter is, that the section cited is taken from the Act of 1827, 
which was enacted while the Act of 1791 was in force. That Act 
is omitted in the Statute of 1836; but the Act of 1827 is inserted 
in its original words, which are explained and made consistent 
with the other sections of the Statute by the 3rd section, which 
declares it to be the duty of the jury to allot to the petitioner (a 
widow who dissents) her dower, according to the provisions of 
this Act, deranging in as small a degree, &c. 

The 22nd sec. of ch. 71, which gives to a widow who dissents 
a year’s provision, and which was passed at the session of 1827, 
shows that it was the intention of the Legislature to put a widow, 
who dissents, upon the same footing in all respects, as if the hus- 
band had died intestate. 

That part of the assignment of dower, which gives the privilege 
of fire- and feeding stock on the other wood-land, is clearly 
erroneous; but the petitioner has obviated the objection by enter- 
ing a remittitur as to that part of the report of the jury, and it is 
thus stricken out as surplusage. In this particular, the judg- 
ment of the Court below is reversed, and it is affirmed as to the 
balance. 


Per Curiam. Judgment accordingly. 


DOE ex dem. OF JOHN SMITH vs. JOHN BRYAN. 


Continued possession of land and acts of ownership, as by clearing, &c., for twenty- 
three years, will presume a conveyance thereof, so as to enable one thus having ac- 
quired title, to maintain ejectment against a stranger who enters—though the former 
has not had the possessio pedis of the particular part of the tract occupied by the lat- 


ter. 


(The case of Bynum v. Thompeon, 3 Ire. 578, cited and approved.) 











DECEMBER TERM, 1852. 





Smith v. Bryan. 





THis was an action of EJECTMENT, tried before his Honor 
Judge CaLDWELL, at Bladen on the last Fall circuit. 

It appeared on the trial, that in 1765 the land in controversy 
was granted to one Richard Harrison, who died during the Revo- 
lution, when one Robert McRee entered thereon, and: occupied 
the same until his death, which took place before the year 1795. 
Upon the death of Robert McRee, his son William entered and 
continued in possession, living thereon, and clearing and cultivat- 
ing a part thereof, until his death in the year 1818. The boun- 
daries of the land, and the facts of William McRee’s claiming 
the same, and of clearing and cultivating a part of it, were es- 
tablished in evidence. After his death, the creditors of William: 
McRee instituted proceedings to subject the same to the payment 
of his debts, and at a sale thereof by the sheriff in 1825, the 
plaintiff became the purchaser, and on the trial exhibited a judg- 
ment, execution, levy, &c., and the deed of the sheriff. It also 
appeared that the defendant entered upon the said land in the 
year 1846, and cultivated a part of it, and in 1847 cultivated other 
parts. It did not appear that the part cultivated by the defendant 
was the same as that actually cultivated by William McRee in 
his lifetime ; and it was therefore insisted by the defendant, that 
as McRee had entered and accupied the said land yithout color 
of title, his possession was confined to his posessio pem@#@; and, as 
it did not appear that the defendant had cultivated any part of the 
possessio pedis, the plaintiff could not recover. 

His Honor charged the jury, that if William McRee had lived 
on, and cleared and cultivated the land in question for upwards 
of twenty years, as testified to by the witness, they ought to pre- 
sume a conveyance to him; it appearing that said land had been 
granted, and that William McRee had such an interest in it, as 
could be sold to pay his debts. There was a verdict for the plain- 
tiff—venire de novo moved for, and refused—judgment in accord- 
ance with the verdict—and the defendant appealed. 


Strange, for the defendant. 
Winston, contra. 


Nasu, C. J. There is no error in the charge of his Honor, 
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before whom the case was tried below; or none, of which the de- 
fendant had a right to complain. 

William McRee, under whom the lessor of the plaintiff claim- 
ed, had lived on the land for upwards of twenty years, claiming 
end exercising acts of ownership, up to known and visible boun- 
daries. ‘The land had been granted to one Richard Harrison in 
1765, and prior to 1795 was in the possession of Robert McRee, 
who died before that year, and was succeeded in the possession 
by his son William McRee, who continued the possession to his 
death in 1818. The land was subsequently sold under due pro- 
cess of law, to satisfy a creditor of William McRee, and the lessor 
of the plaintiff became the purchaser. The defendant entered 
on the land without any claim of title was a mere trespasser, 
but not upon the part which had been cultivated by the McRees. 
His Honor instructed the jury, that as the land had been granted, 
if the McRees had been in possession for twenty years, as testified 
hy the witnesses, they ought to presume a conveyance to him. 
The deposition of a witness, S. N. Richardson, accompanies the 
case as part of it. He testifies that William McRee was in pos- 
session of the Harrison tract prior to 1795, and that he died in 
the possession, in the Fall of 1818; and that he oceupied and ex- 
ercised actgof ownership upon it upto the time of hisdeath. He 
states ntl, that John Harrison gave to his brother Richard a 
strip of the land on the lower side, and that William McRee 
cleared and cultivated land from the upper part of the slip given 
io Richard, down to Lyon’s line, now Bryan’s line; and that he 
continued to do it (that is, to clear and cultivate from the one line 
tothe other, as we understand it,) to the time of his death. The 
case then discloses a continued possession of the land in dispute, 
by William McRee to the lines of the Harrison patent for up- 
wards of twenty-three years. This possession did not rest in ver- 
bal declarations, but in repeated acts of ownership, by clearing 
and cultivating to those lines, in several and distinct parts—a pos- 
session which, if believed by the jury, justified the Judge’s charge. 
et Our attention has been called by the defendant’s counsel, to the 
case of Bynum v. Thompson, 3 Ire. 578. We do not, upon 
examination, find that it conflicts with this. In that case, the 
plaintiff claimed under a grant to one Braswell, which it was al- 
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leged covered the locus in quo, and mesne conveyances from some 
men by the name of Lane to himself; and then proved that one 
of the Lanes had been in possession of land within the Braswell 
patent for sixty years, but failed to prove any conveyance from the 
patentee to him; and in order to ground a presumption of such 
conveyance, the plaintiff was permitted to give in evidence the 
declarations of the tenants in possession, that they claimed up to 
the Braswell lines. The defendant claimed under a grant to 
Dewry and Baker, of a date subsequent to that of the Braswell 
grant, and mesne conveyances. These grants overlapt, and the 
case states that neither party was in the actual possession of the 
lap, and the declarations of the Lanes were relied on to show that 
their possession extended to the Braswell lines. The Court said, 
those declarations were not competent to prove title, or raise a pre- 
sumption that Braswell had ever conveyed the land to Lane, be- 
cause it was making a title by parol. The Court say, ‘when 
one enters on land without any conveyance, or other thing to 
show what he does claim, how can the possession, by any pre- 
sumption or implication, be extended beyond his occupation de 
facto? 'To allow him to say he claims to certain boundaries, be- 
yond his occupation, and by construction, to hold his possession to 
be commensurate with Ais claim, would be to hold the ouster of 
the owner without giving him an action therefor.”’ "Bhe latter 
clause is a key to the opinion of the Court; a verbal declaration 
cannot be an ouster. Where A. and B. are patentees of contig- 
uous tracts of land which overlap, and neither is in the actual oc- 
cupation of the lappage, the law carries the possession to the elder 
title; and though each is in possession of other portions of their 
respective tracts, neither can bring an action against the other, un- 
til some act be done upon the disputed part, amounting to a tres- 
pass; after such an act done, an action may be brought. But 
suppose neither A. nor B. be in the actual possession of their 
respective tracts, and a stranger without any title or right from A. 
the younger grantee, enters on his land and makes a clearing on 
it, but not on the lappage—to permit him, by his simple declara- 
tion, to extend his possession to the lines of the patent, would be 
ousting B. without his having it in his povwer to assert histitle. To 
such a state of facts, we understand the opinion of the Court to 
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extend, in Bynum v. Thompson. The case before us is essen- 
tially different. Continued acts of William McRee, by clearing 
and cultivating the land up to the boundaries of the Harrison 
patent for upwards of twenty-three years, were proved, during all 
which time he was exposed to the action of the heirs of Harrison. 

There is no error in his Honor’s charge, and the judgment is 
affirmed. 


Per Curiam. Judgment affirmed. 








DOE ex. dem JON WARD ef al. vs. DAVIDSON HEARNE. 


The copy of a will of a person, resident of another State, (admitted to probate there,) 
disposing of property within this State, must have been allowed, filed and recorded by 
the proper County Court here, in order to render it admissible in evidence, (according 
to the Act of 1844, ch. 88, sec. 6.) Its mere authentication from abroad does not make 


it competent evidence. 


This was an action of EJECTMENT, tried before his Honor, 
Judge CaLpwELL, at Fall Term, 1852, of Anson Superior Court 
of law. 

On th@ trial, the record shows that many questions as to the 
admissibility of evidence, on the part or the lessors of the plaintiff, 
were raised by the defendant’s counsel, and by consent were re- 
served by his Honor, and the case allowed to proceed. Among 
these questions was one as to the admissibility of a copy of the 
will of one William Thornton, deceased, of the District of Co- 
lumbia, which was offered by the lessors of the plaintiff, in de- 
ducing their title to the land in controversy. It appeared that the 
copy offered in evidence was certified by an officer of the District 
of Columbia, styling himself a Register of Wills, with a seal of of- 
tice thereto, and also the certificate of the Secretary of State, with 
the seal of the United States appended, that the said officer was 
the Register of Wills in and for the said District. 

There was a veidict for the lessors of the plaintiff; but his 
Honor, upon consideration of the said question reserved, being of 
opinion that the copy of Thorntan’s will, so certified, was not ad- 
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missible in evidence, set aside the verdict, and entered judgment 
of nonsuit, from which the lessors appealed. 


Strange and J. H. Bryan, for the lessors of the plaintiff. 
Winston, for the defendant. 


Nasu, C.J. Several questions, as to the competency of the 
evidence offered by the lessors of the plaintiff, were raised on the 
trial below, one only of which we deem it necessary at this time 
to notice, as it disposes of the case for the present. The lessors 
of the plaintiff made title through the last will and testament of 
William ‘Thornton, deceased, who, at the time of making the 
same, and to his death, was a citizen of the District of Columbia, 
where the will was made. A copy of the will was offered in evi- 
dence and objected to by the defendant, and the objection sus- 
tained by the Court. The objection is, that the copy is not so 
certified as, under the laws of this State, to render it competent 
evidence. It is not pretended that the will is certified under the 
Act of Congress, 1790; and our entire attention isdrawn to the 
operation of our own Statutes upon the question. ‘The Revised 
Statutes embrace all the Acts of the General Assembly up to that 
time. The 4th sec. of the 122d ch., which is the 15th sec. of 
the Act of ’77, ch. 115, vests in the Court of Pleas & Quarter 
Sessions the jurisdiction over the probate of wills, and the"®th sec- 
tion directs that all original wills shall remain in the clerk’s office 
among the records of the respective counties for their safety, and 
for the free inspection of all who may desire it. ‘The 7th section 
of the 122d ch. directs in what manner a will, made without the 
State, disposing of lands, or other property of a personal charac- 
ter within it, may be proved. Upon suggestion, the Court may 
order a commission or commissions to issue to such person or per- 
sons as it may select, to take the deposition of the witnesses, &c.; 
upon which the Court may proceed to adjudge the said will, &e. 
This section is obviously intended to apply to wills made by 
citizens of this State, while absent from it, in which case it might 
be inconvenient, if not impracticable, to procure the personal. at- 
tendance of the witnesses, and relates to the probate of the origi- 
nal will in this State, but makes no provision when it cannot be 
obtained to be brought here. 
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The Act of 1844, ch. 88, supplies thisdefect. It might, and 
often would prove impracticable to procure the original will for 
probate here, and that provides for the recording of a copy. It 
directs that when such a will shall have been, or shall be proved 
and allowed in some other State or country, and the original can- 
not be removed from its place of legal deposit into this State for 
probate, a duly certified copy or exemplification may, under 
the direction of the proper County Court, be allowed and recorded. 
Still another case remained to be provided for;—where a person, 
not a citizen of this State, makes a will, when beyond it, dispos- 
ing of property within it. By the 6th section of the Act of 1844, 
provision is made. It provides—‘‘ When any will, made by a 
‘¢ citizen of any other State or country, shal! ha e¢ been, or shall 
‘be, duly proved or allowed in such State or country, according 
“€to the laws thereof, a copy or exemplification of such will, duly 
“¢ certified and authenticated, when produced and exhibited before 
“‘the Court of Pleasand Quarter Sessions of any County of the 
«« State, where may be any property of the deceased, shall be by 
‘such Court allowed, filed and recorded, &c.; and the like effect 
‘¢ be given to said will, as if the original, instead of the said copy, 
‘*had been produced and allowed in said Court.” By this sec- 
tion the mode is pointed out, whereby the evidence of such a will 
must bé perpetuated when disposing of property within this State. 
The copy of the will, when proved, must be produced to the pro- 
per Court of Pleas and Quarter Sessions, and it must, upon the 
proper authentication, be allowed, filed and recorded. The Coun- 
ty Court, before whom the copy is exhibited, is the sole judge of 
its due authentication, and when they allow it it istheir judgment 
that it is authenticated according to law, and if not appealed from, 
that judgment is final and conclusive upon all other tribunals, 
until properly reversed; and when so filed, the copy stands in the 
place of the original for the inspection of all persons ; and when 
recorded, like all other wills, copies from them may be given in 
evidence—for such would be the effect, if the original had been 
produced and allowed. ‘The provisions of this Statute have not, 
in this case, been attended to. The copy of the will of Mr. 
Thornton has not been exhibited and allowed by any County 
Court having jurisdiction thereof in this State; nor has it been 





DECEMBER TERM, 1953. 


Ward et al. c. Hearne. 





ee ee eee wo ee --- te 


allowed, filed or recorded as the Act directs; but we are called on 
to allow it on evidence upon the certificates annexed. We are 
not the probate Court, nor is the Superior Court of Anson, where 
the cause was tried. So far as the laws of Maryland may be 
concerned, the certificategymay be all properly made. It is suffici- 
ent to say that our law has pointed out in what mode the copy of 
such a will must be made, to make it evidence here. The judg- 


ment is affirmed. 


Per Gurian. Judgment affirmed. 
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MEMORANDUM. 


Ar the late Session of the General Assembly, the Hon. Wiitiam 
H. Barrie, of Orange, was elected a Judge of the Supreme 
Court, in the place of Hon. T'Homas Rurrin, Chief Justice, re- 
signed. 

At the same session, the Hon. Romutus M. Saunpers, of 
Wake, was elected a Judge of the Superior Courts of Law and 
Equity, to fill the vacancy occasioned by the promotion of Judge 
Battle to the Supreme Court Bench. 

At the same session, Mar. W. Ransom, Esq., of Warren, was 
elected Attorney General of the State, in the place of Witiiam 
Eaton, Esq., whose commission had expired. 

And at the same session, WitiiaM N. H. Samir, Esq., of Hert- 
ford, was re-elected Solicitor of the First Judicial Circuit; Wit- 
L1AM Lanper, Esq., of Lincoln, Solicitor of the Sixth Circuit, 
in place of Danie, CoLeman, Esq., whose commission had ex- 
pired ; and Aveustrus W. Burton, Esq., of Cleaveland, Solici- 
tor of the Seventh Circuit, in place of Hon. Burcrss S. Gat- 


THER, Whose commission had expired. 
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